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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 


Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 


Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 





CONTENTS 
SEPTEMBER 1967 


AGRICULTURE DECISIONS 


Commodity Exchange Act 


Packers and Stockyards Act, 1921 
Perishable Agricultural Commodities Act, 1930 


SUBJECT INDEX OF AGRICULTURE DECISIONS FOR 
SEPTEMBER 1967 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 


IV 





LIST OF DECISIONS REPORTED 
SEPTEMBER 1967 
AGRICULTURE DECISIONS 
Commodity Exchange Act 


GERSTENBERG, RAYMOND A., RAYMOND M. GERSTENBERG 
GERSTENBERG & Co., and JOHN W. DICKSON, JR. 
CEA Docket No. 141. Order of correction 


(No. 11,395) 
In re RAYMOND A. GERSTENBERG, RAYMOND M. GERSTENBERG 


GERSTENBERG & CO., and JOHN W. DICKSON, JR. CEA Docket 
No. 141. Decided September 28, 1967. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF CORRECTION 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. 1 et seq.), it was concluded, in part, in a decision and 


order issued August 29, 1967, that “each of the respondents pre- 
pared and kept false and incomplete records of futures transac- 
tions” in violation of the act and the regulations issued there- 
under. Respondent John W. Dickson, Jr. has called to the atten- 
tion of complainant, and complainant agrees, that such conclusion 
is in error with respect to such respondent in that he so prepared 
and kept only one record in a single futures transaction (See 
Finding of Fact 10 of decision and order of August 29, 1967). 
Accordingly, the conclusions contained in the decision and order 
of August 29, 1967, are hereby considered amended to reflect the 
correction of such error. 
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BEATHARD, Bossy W. P&S Docket No. 3844. Failure to 
pay—Checks—Records 





BUNGE, DONALD F., d/b/a BUNGE CATTLE. P&S Docket 
No. 3874. Failure to pay when due—Records— 
Insolvency—Suspension of registration—Consent .. 


CLINTON COUNTY LIVESTOCK, INC. P&S Docket No. 3872. 
Failure to pay—Checks—Insolvency—Consent 





Gipson, W. E. and WAYNE GIBSON, d/b/a BRYAN LIVE- 
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ment of—False reports—Suspension of registration 
—Consent 


GiBson, W. E. and WAYNE GIBSON, d/b/a BRYAN LIVE- 
STOCK EXCHANGE. P&S Docket No. 3787. Prior or- 
der modified as to effective date 


HANSON, L. S., d/b/a FT. PIERRE LIVESTOCK COM- 
MISSION COMPANY. P&S Docket No. 3835. Market 
Agency—Shippers proceeds—Checks—Failure to 
remit—Accounts of sale—Records—Suspension of 
registration cess 975 





HEFLIN, BRYAN. P&S Docket No. 3876. Failure to pay 
—Checks—Consent 





KUHLMAN, ALLEN G. P&S Docket No. 3891. False 
weights—Scale tickets—Payment on basis of false 
weights—Suspension of registration—Consent 
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MITCHELL, W. C. and H. H. MITCHELL, d/b/a ALBANY 
Stock YARDS and JAMESTOWN STOCK YARDS, AL- 
BANY STOCKYARDS, INC. and JAMESTOWN STOCK- 
YARDS INC. P&S Docket No. 3795. Market Agency 
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—Consent 


MOELLMANN’S ABATTOIR, INC., and JOHANNA MOELL- 
MANN. P&S Docket No. 3745. Packer—Failure to 
pay—Purchase price—Proceeds from principal’s 
custom slaughtered meat 
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AGRICULTURE DECISIONS—Cont. 


Packers and Stockyards Act, 1921—Cont. 


SLATON, W. O. (BILL) and L. W. NICHOLS, d/b/a 
CHILDRESS LIVESTOCK COMMISSION Co. P&S Docket 
No. 3850. Prior order modified as to effective date 


WEIL, LOTHAR. P&S Docket No. 3880. Bonding require- 
ments—Cease and desist—Suspension of registra- 
tion—Consent 


(No. 11,396) 


In re W. O. (BILL) SLATON and L. W. NICHOLS, d/b/a CHILDRESS 
LIVESTOCK COMMISSION Co. P&S Docket No. 3850. Decided 
September 7, 1967. 


Prior order modified as to effective date 
Decision by Thomas J. Flavin, Judicial Officer 


MODIFICATION OF ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), a consent order was issued on August 28, 1967. By its 
terms, such order would become effective on the sixth day after 
service on respondents. Respondents have filed a waiver of the 
five-day provision of section 313 of the Act (7 U.S.C. 214), and 
requested that the order become effective on the date of service. 


Complainant has filed a recommendation that the consent order 
issued on August 28, 1967, become effective on the date of service 
thereof on respondents rather than on the sixth day after service 
thereof on respondents. 


Inasmuch as respondents have filed the above-mentioned waiver 
and request and complainant has recommended that the consent 
order of August 28, 1967, become effective on the date of service 
thereof on respondents, such consent order shall become effective 
on the date of service on respondents. 


Copies hereof shall be served on the parties. 
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(No. 11,397) 


In re LOTHAR WEIL. P&S Docket No. 3880. Decided September 
11, 1967. 


Bonding requirements—Cease and desist—Suspension of regis- 
tration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor as required by the act and the 
regulations issued thereunder and is suspended as a registrant under 
the act until he complies with the bonding requirements. 


Mr. James S. Krzyminski for complainant. 
Respondent Pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 1, 1967, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on August 28, 1967, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Lothar Weil, hereinafter referred to as the respondent, 
is an individual who address is Erie, Pennsylvania. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on August 9, 1966. Respondent was notified by certified 
mail on or about July 14, 1966, of such termination date and was 
informed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to en- 
gage in business as a dealer in commerce after such termination 
date. Notwithstanding such notice, respondent has continued to 
engage in the business of a dealer, buying and selling livestock 
in commerce for his own account, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 
By reason of the facts set forth, supra, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such re- 
quirements a supplementary order will be issued in this proceed- 
ing terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,398) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S 
Docket No. 311. Decided September 11, 1967. 


Modification of rates and charges 
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Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 

Mr. J. Robert Franks for complainant. 
Mr. W. G. Bernhardt, Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on March 25, 1966 (25 
A.D. 360), authorizing assessment of the current temporary 
schedule of rates and charges to and including April 30, 1968, 
unless modified or extended by further order before the latter 
date. 


On August 7, 1967, a petition was filed on behalf of the respond- 
ents requesting authority to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges by increasing the 
buying charges on hogs trucked or shipped for immediate 
slaughter. Notice of the petition and its contents was published 
in the Federal Register on August 26, 1967 (32 F.R. 12450), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the order of March 25, 1966, is 
modified so as to authorize the respondents to make the change 
in the current temporary schedule of rates and charges requested 
in the petition filed on August 7, 1967. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 
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(No. 11,399) 


In re W. E. GIBSON and WAYNE GIBSON, individually and as co- 
partners, trading and doing business as BRYAN LIVESTOCK 
EXCHANGE. P&S Docket No. 3787. Decided September 13, 
1967. 


Market agency—Shippers’ proceeds account—Establishment 
of—False reports—Suspension of registration—Consent 


Respondents are ordered to establish a shippers’ proceeds account and to 
maintain properly such account in accordance with section 201.42 of 
the regulations and respondents are suspended as registrants under 
the act for a period of 14 days. 


Mr. Samuel J. Harris for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Packers and Stockyards Division, Consumer and 
Marketing Service, now the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondents violated certain provisions of the Act and the regu- 
lations thereunder (9 CFR 201.1 et seq.). 


Respondents filed an amended answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and the report of 
the Hearing Examiner, and consent to the issuance of a specified 
order with findings and conclusions, for the purpose of this pro- 
ceeding only, based upon the allegations set forth in the com- 
plaint. Complainant has recommended that the order consented 
to by respondents be issued. 


FINDINGS OF FACT 


1. (a) W. E. Gibson and Wayne Gibson, hereinafter referred 
to as the respondents, are copartners trading and doing business 
as Bryan Livestock Exchange, with their principal place of busi- 
ness located at Bryan, Texas 77801. 
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(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Bryan Livestock Exchange, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock in commerce. 


2. Respondents, since July 1968, in the course and conduct of 
their business as a market agency at the stockyard, have failed 
and refused to deposit the gross proceeds received from the sale 
of livestock handled on a commission or agency basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by a similar identifying designation. 


3. Respondents, in 1965 and 1966, filed with the Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture: 


(1) a required special report entitled “Status of Custodial 
Bank Account for Shippers’ Proceeds” and dated May 31, 1965, in 
which they falsely represented that they maintained a separate 
custodial bank account for shippers’ proceeds; 


(2) a required annual report entitled “Annual Report of 
Market Agency” for the year ending December 31, 1965, in which 
they : 


(i) falsely represented that they maintained a separate 
custodial bank account for shippers’ proceeds; 


(ii) made false entries with respect to the amounts of 
various debits and credits relating to the handling of shippers’ 
proceeds in order to conceal the fact that they had used for their 
own purposes $38,110.19 of shippers’ proceeds; and 


(iii) made false entries with respect to various balance 
sheet, net worth, profit and loss statement, and feed items re- 
quired by the report. 


(3) a required special report entitled “Status of Custodial 
Bank Account for Shippers’ Proceeds” and dated June 30, 1966, in 
which they: 
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(i) falsely represented that they maintained a separate 
custodial bank account for shippers’ proceeds; and 


(ii) made false entries with respect to the amounts of 
various debit and credit items in order to conceal the fact that 
they had used for their own purposes $41,895.35 of shippers’ 
proceeds. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondents have wilfully violated sections 307 
and 312(a) of the Act (7 U.S.C. §$§ 208, 213(a)) and section 
201.42(a) of the regulations (9 CFR 201.42(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, it 
is concluded that respondents have wilfully violated section 402 
of the Act (7 U.S.C. § 222), which makes applicable section 10 
of the Federal Trade Commission Act (15 U.S.C. § 50). Inasmuch 
as respondents have consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, are hereby ordered and directed to deposit 
the gross proceeds received from the sale of livestock handled 
on a commission or agency basis in a separate bank account des- 
ignated as “Custodial Account for Shippers’ Proceeds,” or by 
some similar identifying designation which clearly discloses that 
the funds in the account are in the nature of trust funds. Such 
account shall be drawn on only for payment of the net proceeds 
due the person or persons whom respondents have knowledge is 
entitled thereto, and to obtain therefrom the sums due respond- 
ents as compensation for their services, and for payment of lawful 
marketing charges. Respondents shall make deposits in said 
account of amounts equal to any proceeds receivable from the sale 
of consigned livestock that are not received by respondents within 
three days of the sale of the livestock. The account shall be 
kept in a manner that will clearly reflect the handling of funds in 
compliance with section 201.42 of the regulations (9 CFR 201.42). 


Respondents are hereby suspended as registrants under the 
Act for a period of fourteen (14) days. 
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This order shall become effective on the sixth day after service 
upon respondents and copies hereof shall be served upon the 
parties. 


(No. 11,400) 


In re BRYAN HEFLIN. P&S Docket No. 3876. Decided September 
13, 1967. 


Failure to pay—Checks—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and issuing 
insufficient funds checks in payment of such livestock. 


Mr. James S. Krzyminski for complainant. 
Mr. John Andrew Martin of Carrington, Johnson & Stephens, Dallas, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 25, 1967, by the Packers and Stockyards Ad- 


ministration, United States Department of Agriculture, charging 
respondent with violations of the Act and the regulations there- 


under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. 


Respondent filed an answer on August 28, 1967, in which re- 
spondent admits the jurisdictional allegations of the complaint, 


neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 


contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Bryan Heflin, hereinafter referred to as the respond- 
ent, is an individual whose address is Kaufman, Texas. 
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(b) Respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer within the meaning and 
subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


Date of Date of No. of Purchased Amount 
Purchase Check Head at of Check 
1967 
April 5 April 12 16 Wood County $1,863.00 
Livestock Auction Co. 
Mineola, Texas 
April 19 April 26 Wood County 2,280.80 
Livestock Auction Co. 
Mineola, Texas 
April 26 May 3 Wood County 1,528.50 
Livestock Auction Co. 
Mineola, Texas 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay the full pur- 
chase price for such livestock. 


Date of No. of Purchase 


Purchase Head Price Purchased at 
1967 


March 4 19 $1,807.32 Sand Mountain Sales Barn 
Albertsville, Alabama 


March 8 37 8,454.51 White Livestock Commission Co., 


Ine. Morris, Alabama 


April 5 16 1,863.00 Wood County Livestock Auction 
Co. Mineola, Texas 


April 19 20 2,280.80 Wood County Livestock Auction 
Co. Mineola, Texas 


April 26 13 1,528.50 Wood County Livestock Auction 
Co. Mineola, Texas 

May 3 1,675.08 Wood County Livestock Auction 
Co. Mineola, Texas 


May 10 189.42 Wood County Livestock Auction 
Co. Mineola, Texas 
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CONCLUSIONS 


By reason of the facts set forth, supra, respondent has violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43- 


(b) of the regulations (9 CFR 201.43(b)). Inasmuch as the 


complainant has recommended that the order consented to by 
respondent be issued the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks or 


drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks or drafts; 


and (2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce, 





















This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,401) 
In re MOELLMANN’S ABATTOIR, INC., and JOHANNA MOELLMANN. 


P&S Docket No. 8745. Decided September 20, 1967, 


Packer—Failure to pay—Purchase price—Proceeds from 
principal’s custom slaughtered meat 





Respondent packer ordered to cease and desist from failing to pay, when 


due, the full price of livestock purchased and from failing accurately 


to account and pay for livestock or dressed meat sold or disposed of 
for the account of others. 






Mrs. Dona Kahn for complainant. 


Mr. Gerald J, Jacobowitz, Walden, New York, for respondents. 


Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 
U.S.C. 181 et seq.), the respondents admitted at the hearing upon 


the complaint and answer that they had violated the act as 
charged in paragraph I of the complaint, namely, that they had 
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bought livestock in commerce and failed to pay the purchase 
prices, and they consented to the issuance of an order to cease 
and desist from engaging in this practice. 


Respondents, however, resisted the remaining charges of the 


complaint to the effect that respondents had custom slaughtered 


calves and had sold the dressed calves without the owner’s author- 
ization and had failed to account to the owner for the proceeds of 
the sale. 


Following the hearing, the hearing examiner issued a recom- 


mended decision to the effect that respondents had violated the 
act as charged and a recommended cease and desist order. There 
were no exceptions to the recommended decision and order. In 


view of this and upon consideration of the entire record, the 


recommended decision and order are adopted as the final decision 
and order herein except that there is added to the order, the con- 
sent cease and desist order, as follows: 


“Respondent Moellmann’s Abattoir, Inc., its officers, directors, 


agents and employees, and Johanna Moellmann, directly or 


through any corporate or other device, in connection with their 
packer operations, shall cease and desist from failing to pay, 
when due, the full price of livestock purchased.”’ 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 


and Stockyards Act, 1921, as amended and supplemented (7 
U.S.C. 181 et seqg.), hereinafter referred to as the Act, instituted 
by a complaint and notice of hearing filed on October 11, 1966, by 


the Director, Packers and Stockyards Division, Consumer and 


Marketing Service, United States Department of Agriculture. 
The complaint charges that respondents, in connection with their 
packer operations, (1) failed to pay the full purchase price of 


livestock purchased at various stockyards (paragraph II of the 


complaint), and (2) sold dressed calves without the authorization 


of the owner of such calves and without paying said owner for 
the market value of the calves (paragraph III of the complaint). 


Respondents filed their answer on November 22, 1966, in which 


they generally denied the allegations of the complaint and re- 
quested an oral hearing. On January 18, 1967, an oral hearing 
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was convened at Newburgh, New York, before John J. Curry, 


Hearing Examiner, Complainant was represented by Dona Kahn, 
Office of the General Counsel, United States Department of Agri- 


culture. Respondents were represented by Gerald N. Jacobowitz, 
Attorney, Walden, New York. At the start of the hearing com- 
plainant read into the record a stipulation between the parties, 


in which respondents (1) admit the facts alleged in paragraph 
I of the complaint and further admit that the Secretary of Agri- 


culture has jurisdiction in this matter; (2) deny the allegations 
of paragraph III and that part of IV relating to paragraph III; 


(3) neither admit nor deny the allegations set forth in the re- 


maining paragraphs of the complaint; (4) consent, for the pur- 


pose of this proceeding and for such purpose only, to the issuance 
of an order containing findings of fact and conclusions based upon 
the allegations set forth in paragraphs I and II of the complaint 


as the findings of fact and conclusions of the Secretary of Agri- 


culture; (5) waive oral hearing on the allegations of paragraph 
II and the Examiner’s report; and (6) consent to the issuance of 
a specified order, which order shall have the same force and effect 
as if entered after full hearing and shall become effective on the 


first day after service upon said respondents. The order to which 
respondents consented reads: “Respondent Moellmann’s Abat- 
toir, Inc., its officers, directors, agents, and employees, and re- 
spondent Johanna Moellmann, directly or through any corporate 
or other device, in connection with their packer operations, shall 


cease and desist from failing to pay, when due, the full purchase 
price of livestock purchased.” (Tr. 8). 


The hearing then continued for the purpose of taking evidence 
with respect to the charges contained in paragraph III of the com- 


plaint. Complainant introduced one exhibit and called four wit- 


nesses. Respondents introduced seven exhibits and called four 
witnesses. Both parties filed briefs after the close of the hearing. 


PROPOSED FINDINGS OF FACT 





1. Respondent Moellmann’s Abattoir, Inc., a corporation, here- 
inafter referred to as the corporation, has its principal place of 
business located at Route 52, Walden, New York 12586. The cor- 
poration was incorporated under the laws of the State of New 


York on October 14, 1963. 


2. The corporation is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
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poses of slaughter and of manufacturing meats and meat food 


products for sale and shipment in commerce, 


3. The corporation is, and at all times material herein was, a 


packer within the meaning and subject to the provisions of the 
Act. 


4, Respondent Johanna Moellmann is, and at all times material 


herein was, the president of the corporation. There are no other 
officers. The corporation is successor to the packing firm of Al 
Jo Packing Co., Inc., of which respondent Johanna Moellmann 


was president and sole shareholder during the years 1962 and 


1968. An order was entered against Al Jo Packing Company, 
Inc. by the Judicial Officer on May 3, 1963 requiring the company, 


inter alia, to cease and desist from purchasing livestock in com- 
merce while insolvent unless said company paid for such live- 


stock at the time of purchase. (22 A.D. 465) In October of 1963 


respondent Johanna Moellmann dissolved the Al Jo Packing 
Company, Inc., and formed the successor respondent corporation. 


5. Respondents, in connection with the corporation’s operations 


as a packer, during the period April 21 through May 1, 1964, and 
in the three transactions set forth in paragraph II of the com- 


plaint, purchased livestock in commerce and failed to pay, in full, 
the purchase price of such livestock (Tr. 2-3). 


6. On May 30, 1966, a Mr. Herman Klein purchased 82 calves 


in Canada for $2,466.57 (Comp. Ex. 1), and had them trucked to 
respondents at Walden, New York at a cost of $230.99 (Tr. 17). 


Pursuant to an agreement with Mr. Klein, respondents custom- 
slaughtered the calves on June 2, 1966. On the morning of June 


3, 1966, respondent Johanna Moellmann sold the dressed calves 


for the account of the corporation. Mr. Klein testified that this 
was done without his authorization (Tr. 14), but respondent 
Johanna Moellmann testified more convincingly to the contrary 
(Tr. 95, 98, 99, 100, 110). In any event the dressed meat in 
question was sold to Atlantic Veal Corporation, Brooklyn, New 


York for $2,320.72 (Resp. Ex. 6.) 


7. Respondents admit owing Mr. Klein for the proceeds of the 
sale less certain expenses—$141.78 for customs (this customs 
charge was paid to the government by Mrs. Moellmann in October 
of 1966), $12.00 for “telephone calls,” and $121.50 for custom 
slaughtering and trucking. Mrs. Moellmann admits a net proceeds 
owing Mr. Klein of $2,045.44 (Tr. 97). To date respondents have 
not paid Mr. Klein any amount of these proceeds. 
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PROPOSED CONCLUSIONS 


The substantive issues in connection with the allegations of 
paragraph II were settled in a stipulation between the parties and 
a specified order was consented to by respondents. Paragraph II 
charged that respondents purchased livestock at various posted 
stockyards and failed to pay for such livestock. Clearly, such a 
practice is violative of the Act. Shy-Ann Packing Co., 25 A.D. 
1248 (1966). Therefore, the order consented to by respondents 
should be issued in due course. 


The only remaining issue is with respect to the allegations of 
paragraph III, in which it is charged that respondents custom- 
slaughtered calves for Mr. Herman Klein, sold the dressed meat 
from such calves without Mr. Klein’s authorization, and failed 
to account to or pay Mr. Klein for the meat. Respondents admit 
slaughtering the calves, admit selling the dressed meat and con- 
cede that they still possess the proceeds of the sale (Tr. 101). 
The only issue appears to be whether this failure to account to 
Mr. Klein is a violation of the Act. The record clearly supports 
such a finding. Although respondents claim they are entitled to 
certain deductions from the proceeds of the sale, which complain- 
ant does not dispute, they have offered no justification for failing 
to turn over the net proceeds to Mr. Klein. In this connection it 
is difficult to see the significance of much of the testimony offered 
by respondents at the hearing since it is obvious that under any 
version of what took place with respect to the calves in issue, Mr. 
Klein has not been paid for the dressed meat from the livestock 
owned by him. There is absolutely no justification for this failure 
to account or pay by respondents. Respondents’ defense that a 
check was mailed is hardly material at this late date since it is 
admitted that over eight months have passed since the alleged 
mailing of the check and that Mr. Klein has neither received the 
check nor has Mrs. Moellmann paid anyone else on the check. No 
check was ever presented for payment to respondents’ bank nor 
have respondents stopped payment on the “alleged” check (Tr. 
101) so that they may issue another check. Respondents are still 
holding the proceeds for over eight months and have the use of 
such money at the expense of Mr. Klein. All respondents’ excuses 
are specious in light of the real issue, 7.e., whether there has 
been payment to Mr. Klein for money admittedly owing him, and 
all agree that he has not been paid. 


Respondents’ failure to issue to Mr. Klein any accounting not 
only failed to meet the requirements of the act but also failed to 
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meet ordinary “Hornbook” standards of accounting applicable to 
agents. Not only did respondents fail to turn over the proceeds 
of the sale, but refused to inform Mr. Klein of any of the details 
of the transactions including the name of the buyer (Tr. 100). 
This failure to account and pay without justification is plainly 
contrary to the provisions of Section 202(a) of the act (7 U.S.C. 
192(a)). Minch’s Wholesale Meats, Inc. 25 A.D. 1252. Cf., 
A.C. Berry and Dan O’Neill 15 A.D. 1111, 1117. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision is 
denied. 


PROPOSED ORDER 


Respondents, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with its operations as a packer, shall cease and desist from fail- 
ing accurately to account and pay for livestock or dressed meat 
sold or otherwise disposed of for the account of others. 


(No. 11,402) 


In re W. E. GIBSON and WAYNE GIBSON, individually and as co- 
partners, trading and doing business as BRYAN LIVESTOCK 
EXCHANGE. P&S Docket No. 3787. Decided September 21, 
1967. 


Prior order modified as to effective date 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued September 13, 1967, in part, suspending respondents 
as registrants under the act for a period of 14 days. On Septem- 
ber 21, 1967, counsel for respondents requested that the effective 
date of the order of September 13, 1967 be extended for a period 
of 20 days. Complaniant does not object to such request. Ac- 
cordingly, the suspension of respondents’ registration under the 
act contained in the order of September 13, 1967, shall become 
effective on October 11, 1967. 
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(No. 11,403) 


In re DONALD F’. BUNGE, d/b/a BUNGE CATTLE. P&S Docket No. 
3874. Decided September 28, 1967. 


Failure to pay when due—Records—Insolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and to keep 
records that fully disclose all transactions in his business under the act 
and is suspended as a registrant under the act for a period of 30 days 
and thereafter until no longer insolvent. 

Mr. Samuel J. Harris for complainant. 

Mr. Wayne R. Farnberg, Redwood Falls, Minnesota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on July 21, 1967, by the Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, now the Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent’s financial condition does not 
meet the requirements of the Act (7 U.S.C. 204), and that he 
violated certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On September 7, 1967, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Donald F. Bunge, d/b/a Bunge Cattle, hereinafter re- 
ferred to as the respondent, is an individual whose address is 
Redwood Falls, Minnesota 56283. 


(b) Respondent at all times material herein was: 
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(1) Engaged in the business of buying livestock in com- 
merce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of May 24, 1967, respondent had current liabilities of 
$66,325.47 and had no current assets with which to offset such 
liabilities. 

3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay the full pur- 
chase price of such livestock. 

Date of No. of Head Purchased Purchase 

Purchase of Livestock At Price 
1967 
April 18 67 Equity Live- $9,233.49 
stock Auction 
Market, 
Altoona, Wis- 
consin 
April 20 Equity Live- 2,203.15 
stock Auction 
Market, 
Altoona, Wis- 
consin 
April 21 Taylor Cattle 7,638.15 
Co., West Fargo, 
North Dakota 

4. Respondent, in connection with his livestock dealer opera- 
tions under the Act, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions involved 
in his business. Respondent, failed to keep: (1) a general ledger 
of accounts showing assets, liabilities, income, expenses and 
capital or net worth; (2) a cash receipts and disbursements 
journal; (3) a daily record of livestock bought and sold; (4) 
purchase and sale invoices for livestock purchased and sold; 
(5) a record of accounts receivable; (6) a record of accounts 
payable; and (7) canceled checks, bank statements and deposit 
slips. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, it 
is concluded that respondent is insolvent within the meaning of 
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the Act (7 U.S.C. 204), and by reason of the facts set forth in 
findings of fact 3 and 4 herein, it is concluded that respondent 
has wilfully violated sections 312(a), and 401 of the Act (7 
U.S.C. 2138(a) and 221) and sections 201.43(b) and 201.46 of the 
regulations (9 CFR 201.43(b) and 201.46). Inasmuch as re- 
spondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act; including among other things: 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth or capital; (b) a cash receipts and 
disbursements journal; (c) a daily record of livestock bought and 
sold; (d) purchase and sale invoices for livestock purchased 
and sold; (e) a record of accounts receivable; (f) a record of 
accounts payable; and (g) canceled checks, bank statements and 
deposit slips. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,404) 


In re W. C. MITCHELL and H. H. MITCHELL, partners, d/b/a 
ALBANY STOCK YARDS and JAMESTOWN STOCK YARDS, AL- 


BANY STOCKYARDS, INC., a corporation, and JAMESTOWN 
STOCKYARDS, INC., a corporation. P&S Docket No. 3795. De- 
cided September 28, 1967. 
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Market agency—Shippers’ proceeds—Misuse—Sales to employee— 
Scale tickets—Bonding requirements—Records—Consent 


Respondents are ordered to cease and desist from using shippers proceeds 
for unauthorized purposes, failing to keep the shippers proceeds ac- 
count in conformity with section 201.42 of the regulations, permitting 
responsible employees to purchase consigned livestock, issuing inade- 
quate scale tickets and engaging in business under the act without be- 
ing bonded therefor as required by the act and the regulations issued 
thereunder and to maintain adequate records. 


Mr. J. Robert Franks for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Missouri, and 
Mr. Millard V. Oakley, Livingston, Tennessee, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 27, 1967, by the Packers and Stockyards 
Division, Consumer and Marketing Service (now the Packers and 
Stockyards Administration) United States Department of Agri- 
culture. On May 24, 1967, the complaint was amended. The 
amended complaint charges that the respondents have wilfully 
violated certain provisions of the Act and the regulations issued 


thereunder by the Secretary of Agriculture (9 CFR 201.1 et seq.). 


On September 14, 1967, respondents filed an amended answer 
in which they admit the jurisdictional allegations of the amended 
complaint and submit to the jurisdiction of the Secretary in this 
matter, neither admit nor deny the remaining allegations set 
forth in the amended complaint, waive oral hearing and the report 
of the hearing examiner, and consent to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations set forth in the amended complaint. Complainant has 


recommended that the order to which respondents have consented 
be issued. 


FINDINGS OF FACT 


1. (a) W. C. Mitchell and H. H. Mitchell, hereinafter some- 
times referred to as the individual respondents, at all times ma- 
terial herein prior to on or about December 31, 1966, were part- 
ners, doing business as Albany Stock Yards, Albany, Kentucky 
and Jamestown Stock Yards, Jamestown, Tennessee. 
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(b) The individual respondents at all times material herein 
prior to on or about December 31, 1966, were: 

(1) Engaged in the business of conducting and opera- 
ting the Albany Stock Yards, Albany, Kentucky and the James- 
town Stock Yards, Jamestown, Tennessee, posted stockyards un- 
der the Act, hereinafter sometimes referred to as the stockyards; 


(2) Engaged in the business of a market agency and 
dealer at the stockyards; and 


(3) Registered with the Secretary of Agriculture as a 
market agency selling and buying on commission and as a dealer. 


(c) On or about December 31, 1966, respondent H. H. Mit- 
chell formed the Albany Stockyards, Inc., hereinafter sometimes 


referred to as respondent Albany, a corporation with its principal 


place of business located at Albany, Kentucky. The address of 


said corporation is Route + 1, Byrdstown, Tennessee. Respond- 
ent H. H. Mitchell is the president and principal shareholder of 
respondent Albany, and he manages and controls its operations. 


Since on or about January 16, 1967, respondent Albany has con- 


ducted the business and operations formerly carried on by the 


individual respondents at the Albany Stock Yards and has en- 
gaged in the business of a market agency at such stockyard. 


(d) On or about December 31, 1966, respondent W. C. 


Mitchell formed the Jamestown Stockyards, Inc., hereinafter 


sometimes referred to as respondent Jamestown, a corporation 
with its office and principal place of business located at James- 
town, Tennessee. Respondent W. C. Mitchell is the president 


and principal shareholder of respondent Jamestown and he man- 


ages and controls its operations, Since on or about January 31, 


1967, respondent Jamestown has conducted the business and 
operations formerly carried on by the individual respondents at 
the Jamestown Stock Yards and has engaged in the business of 


a market agency and dealer at such stockyard. 


2. (a) The surety bond which the individual respondents main- 
tained to secure performance of their market agency operations 
under the Act in the name of the Albany Stock Yards was termi- 


nated on July 11, 1966, and the surety bond which the individual 


respondents maintained to secure performance of their market 


agency and dealer operations under the Act in the name of James- 
town Stock Yards, was terminated on December 1, 1966. The 
individual respondents were notified by certified mail on or about 
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August 17, 1966, and on or about November 9, 1966, respectively, 
regarding such termination dates and were informed that they 
would have to comply with the bonding requirements under the 
Act and the regulations if they continued to engage in business 
as a market agency and dealer in commerce after such termina- 


tion dates. Notwithstanding such notices, the individual respond- 


ents continued to engage in the business of a market agency and 
dealer in commerce without filing and maintaining reasonable 
bonds or their equivalents, as required under the Act and the 
regulations. 


(b) Respondent Albany, since on or about January 16, 1967, 


has engaged in the business of selling livestock, in commerce, on a 
commission basis at the Albany Stock Yards without being regis- 
tered with the Secretary of Agriculture and without filing and 


maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


(c) Respondent Jamestown, since on or about January 31, 
1967, has engaged in the business of selling livestock, in com- 


merce, on a commission basis and buying and selling livestock, in 


commerce, for its own account at the Jamestown Stock Yards 


without being registered with the Secretary of Agriculture and 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations. 


3, The individual respondents, during the months of September 


and October 1966, used funds received from the sale of livestock 
consigned to them for sale at the stockyards on a commission basis 
for purposes of their own and purposes other than the payment 


of lawful marketing charges and remittances of net proceeds to 
shippers, thereby endangering the faithful and prompt accounting 


therefor and payment of the portions thereof due to owners or 
consignors of livestock. As of October 31, 1966, the individual 
respondents had outstanding checks drawn on their “Custodial 


Account for Shippers’ Proceeds” in the amount of $224,972.38, 


and had to offset said checks, cash in said bank account in the 
amount of $1,748.37, and current proceeds receivable of 
$85,761.62, resulting in a deficiency of $137,462.44 in funds avail- 
able to pay shippers’ proceeds. 


4, The individual respondents, at the stockyards, on or about 


the dates set forth below and in connection with the auction sales 
conducted at the stockyards, permitted the weighmaster, Gale 
Copeland, to purchase livestock for his own account, which live- 
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stock had been consigned to the individual respondents for sale 
on a commission basis. 


Date No. of 
1966 Head Amount 
September 12 1 $156.46 
12 1 201.11 
12 1 117.00 
12 2 171.87 
12 1 171.84 
12 1 148.77 
12 3 425.06 
October 10 2 167.80 


5. The individual respondents, at the stockyards, on November 


14, 1966, issued scale tickets which failed to show (a) the names 


or understandable abbreviations of the names of the buyers of 
the livestock represented thereon, and (b) the name or initials of 
the person who weighed such livestock. 


6. The individual respondents, during the period from August 
21, 1959, through October 31, 1966, in connection with their 


operations under the Act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in their business. The individual respondents failed to 
keep: (1) an accounts receivable ledger; (2) a monthly recon- 


ciliation of their bank account; (8) a separate support account; 


(4) a periodic posting of their general ledger; (5) accounts of 
sale showing the full, true and correct names of the purchasers of 
the livestock represented thereon; (6) purchase invoices showing 
the full, true and correct names of the purchasers of the livestock 


represented thereon; (7) scale tickets showing the names, or 


understandable abbreviations of the names, of the buyers of the 
livestock represented thereon, and the name or initials of the 
person who weighed such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 1, 2(a) 
and 8 through 6 herein, it is concluded that the individual re- 
spondents have wilfully violated sections 307, 312(a), and 401 
of the Act (7 U.S.C. 208, 213(a), 221) and sections 201.29, 


201.30, 201.40, 201.41, 201.42, 201.49, and 201.57(a) of the regu- 
lations (9 CFR 201.29, 201.380, 201.40, 201.41, 201.42, 201.49, 
201.57(a)), and the individual respondents and the corporate re- 
spondents are responsible for such violations. 
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By reason of the facts set forth in Findings of Fact 1, 2(b) 
and 2(c) herein, it is concluded that the corporate respondents 
have violated sections 303, 307 and 312(a) of the Act (7 U.S.C. 


203, 208, 218(a)) and sections 201.10, 201.29, and 201.30 of the 
regulations (9 CFR 201.10, 201.29, 201.30). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 

Respondents W. C. Mitchell and H. H. Mitchell, individually 
and as partners with each other or with any other persons or 
persons, and Albany Stockyards, Inc., Jamestown Stockyards, 
Inc., and their officers, agents, and employees, shall cease and 
desist, directly or indirectly, from: 

(1) using funds received as proceeds from the sale of live- 
stock on a commission basis for purposes of their own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 

(2) failing to maintain their custodial accounts for shippers’ 


proceeds in conformity with the provisions of section 201.42 of 


the regulations (9 CFR 201.42) ; 


(3) permitting their weighmasters, or other employees whose 
duties in connection with the selling of livestock by auction in- 
volve the making of determinations or decisions directly affecting 
the interests of consignors, to purchase for any purpose for their 


own account livestock consigned to respondents for sale on a 
commission basis; 

(4) issuing scale tickets which fail to show the appropriate 
information required by the regulations, including the names or 
understandable abbreviations of the names of the buyers of the 
livestock represented thereon and the name or initials of the 
person who weighed the livestock represented thereon; and 

(5) engaging in business in commerce in any capacity for 
which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


Respondents shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
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volved in their businesses as market agencies and dealers under 
the Act, including scale tickets showing the names or understand- 
able abbreviations of the names of the buyers of the livestock rep- 
resented thereon, and the name or initials of the person who 
weighed the livestock represented thereon; purchase invoices 
showing the full, true and correct names of the purchasers of the 
livestock represented thereon; accounts of sale showing the full, 
true and correct names of the purchasers of the livestock rep- 
resented thereon; an accounts receivable ledger; a monthly recon- 
ciliation of their bank accounts; a separate support account; and 
a periodic posting of their general ledger. 


This order shall become effective on the sixth day after service 
thereof upon respondents and copies hereof shall be served upon 
the parties. 


(No. 11,405) 


In re BoBBY W. BEATHARD. P&S Docket No. 3844. Decided Sep- 
tember 28, 1967. 


Failure to pay—Checks—Records 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and from 
issuing insufficient funds checks in payment for such livestock and to 
maintain adequate records. 


Mr. Samuel J. Harris for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed August 30, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), initiated by a complaint filed on May 5, 1967, by the Act- 
ing Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 
charging respondent with wilful violations of section 312(a) and 
401 of the Act (7 U.S.C. 213(a) and 221), and sections 201.43 (b) 
and 201.46 of the regulations (9 CFR 201.43(b) and 201.46). A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent on May 8, 1967. The respondent has 
failed to file an answer within the time prescribed by the rules 
of practice (9 CFR 202.9(a)) and is in default. 


FINDINGS OF FACT 


1. (a) Bobby W. Beathard, hereinafter referred to as the re- 
spondent, is an individual whose mailing address is Box 706, 
Kirbyville, Texas. 


(b) Respondent at all times material herein was engaged in 
the business of buying and selling livestock in commerce for his 
own account. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in pur- 
ported payment therefor issued checks which were returned un- 
paid by the bank upon which they were drawn because respondent 
did not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


Date of No. of Purchased Amount of 
Purchase Head From Check 
1966 
October 28 16 Patton’s Auction Barn $1,825.54 
Nacogdoches, Texas 
November 11 25 Jacksonville Livestock 2,485.95 


Commission Company 
Jacksonville, Texas 


December 8 9 San Augustine Livestock 1,070.34 
Commission Company 
San Augustine, Texas 
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3. Respondent, in connection with the transactions set forth 
in Finding 2 above, failed to pay the full purchase price of the 
livestock. 


Date of Amount 
Purchase Owing 
1966 
October 28 $925.54 
November 11 998.97 
December 8 970.34 


4. Respondent, in connection with his livestock dealer opera- 
tions under the Act, failed to keep accounts, records, and memo- 
randa which fully and correctly disclosed all transactions in- 
volved in his business. Respondent during such period, failed to 
keep: (1) a general ledger of accounts showing assets, liabilities, 
income, expenses and capital or net worth; (2) a cash receipts 
and disbursements journal; (3) a daily record of livestock bought 
and sold, and (4) periodic reconciliations of his bank account. 


CONCLUSIONS 


By reason of the facts set forth in the above Findings of Fact, 
respondent has wilfully violated sections 312(a) and 401 of the 
Act (7 U.S.C. 2138(a) and 221) and sections 201.43(b) and 
201.46 of the regulations (9 CFR 201.43(b) and 201.46). 


It is concluded that the order against respondent which was 
recommended by counsel for complainant should be issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act; including among other things: 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth or capital; (b) a cash receipts and 
disbursements journal; (c) a daily record of livestock bought and 
sold; and (d) monthly reconciliations of his bank account. 
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This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,406) 


In re L. S. HANSON, d/b/a FT. PIERRE LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 3835. Decided September 28, 
1967. 


Market agency—Shippers proceeds—Checks—Failure to remit— 
Accounts of sale—Records—Suspension of registration 


Respondent is ordered to cease and desist from misusing shippers proceeds, 
issuing insufficient funds checks for consigned livestock, failing to re- 
mit when due the net proceeds derived from the sale of livestock in 
commerce on a commission basis and issuing inadequate accounts of 
sale, and to maintain adequate records and is suspended as a registrant 
under the act for a period of 30 days. 


Mr. Ronald D. Cipolla for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 1, 1967, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing except that the words “and sellers” contained in subsection 
(4) of the cease and desist order are hereby deleted. 


This order shall become effective on the 20th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), initiated by a complaint filed on April 24, 1967, by the 
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Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 
charging respondent with wilful violations of sections 307, 312 (a) 
and 401 of the Act (7 U.S.C. 208, 213(a) and 221), and sections 
201.41 and 201.43(a) of the regulations (9 CFR 201.41 and 
201.43(a)). A copy of the complaint and a copy of the rules of 
practice were served upon respondent on May 1, 1967. The re- 
spondent has failed to file an answer within the time prescribed 
by the rules of practice (9 CFR 202.9(a)) and is in default. 


FINDINGS OF FACT 


1. (a) L. S. Hanson, hereinafter referred to as the respond- 
ent, is an individual, doing business as Ft. Pierre Livestock Com- 
mission Company, with his principal place of business located at 
Ft. Pierre, South Dakota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and opera- 
ting the Ft. Pierre Livestock Commission Company stockyard, 
Ft. Pierre, South Dakota, a posted stockyard under the Act, here- 
inafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis, and as a dealer to buy and sell livestock in commerce for his 
own account. 


2. Respondent, at the stockyard, during the period from on or 
about February 28, 1966, through on or about January 31, 1967, 
used proceeds in his possession or control, from the sale of live- 
stock consigned to him for sale on a commission basis, for pur- 
poses of his own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock. Respondent’s use of such pro- 
ceeds resulted in a shortage of shippers’ proceeds in the approxi- 
mate sums of $74,909.02 on February 28, 1966; $216,295.22 on 
March 30, 1966; $100,532.44 on April 28, 1966; and $162,917.98 
on January 31, 1967. 
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3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, and in divers similar transac- 
tions during the period from on or about January 1, 1967 through 
on or about February 1, 1967, sold livestock consigned to respond- 
ent for sale on a commission basis and in purported payment of 
the net proceeds due the consignors thereof, issued checks which 
were returned unpaid by the bank upon which they were drawn 
because of insufficient funds in respondent’s custodial account. 


Date of 
Sale and Consignor- No. of Head Amount of 
Check Payee and Kind Sold Check 
1967 
January 13. Wilbur Stampe 94 Cattle *$ 5,768.49 
Onida, South Dakota 
January 20 Jake Valliant 78 Cattle 15,311.20 
Philip, South Dakota 
January 20 Arthur Miller 8 Cattle 1,144.92 
Draper, South Dakota 
January 20 Roland Mitchell 46 Cattle 6,075.22 


Dupree, South Dakota 


4. Respondent, in connection with the transactions set forth ia 
Finding 3 herein, failed to remit to said consignors of the live- 
stock, or their duly authorized agents, when due, the net proceeds 
derived from the sale of said livestock. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, in connection with the sale of 
livestock consigned to him for sale on a commission basis, issued 
accounts of sale to the consignors of livestock, as specified below, 


which failed to show the full, true, and correct names of the 
purchasers of the livestock. Copies of such accounts of sale were 
made a part of the accounts and records of respondent. 


Designation True Name 
Date No. of Shown as of 

1966 Head Consignor Purchaser Purchaser 

March 25 1 John Bergeson # 7 respondent 
2 ” o 2 49 Edwin Kristensen 

March 25 17 Vern Brandt # 110 respondent 

6 ” o # 110 respondent 

9 oy # 95 respondent 

3 a "= Hentel respondent 

1 o + Young respondent 

2 M # 95 respondent 

2 ag i: # 95 respondent 


* Represents partial payment 








Date 
1966 


March 25 
March 25 


March 25 


March 25 


April 29 


April 29 


6. Respondent, on or about the dates set forth below, sold live- 
stock for his own account at the stockyard, and, in connection 
therewith, issued accounts of sale which failed to show respondent 


as the seller of the livestock. Copies of such accounts of sale 
were made a part of the accounts and records of respondent. 


No. of 
Head 
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Consignor 
Vern Brandt 


Denny Barnes 
N. M. Cruse 


Tipp Hamilton 


Designation 
Shown as 


Purchaser 


£3: th HH HH 
© 
Oo 


# 100 


Shoup 
Flom 
Cruse 
# 90 
# 100 
# 100 
# 100 


Harmon 

# 100 
Sheehan 

# 40 

# 101 

- Ff 
Mitchell 
Hofman 

# 30 Howard 
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True Name 
of 


Purchaser 


respondent 
respondent 
respondent 
respondent 


Fred Sieburger 


respondent 
Ted Jennings 


Unknown 
Unknown 
Unknown 
respondent 
Ted Jennings 
Ted Jennings 
Ted Jennings 


Unknown 

Ted Jennings 
Unknown 

Fred Sieburger 
Ted Jennings 
respondent 


Unknown 

Unknown 

Unknown 
Unknown 
Unknown 
respondent 


Unknown 
Harold Howard 
Unknown 
Unknown 
Harold Dirks 
Unknown 
Unknown 
Unknown 
Harold Howard 
Unknown 
Unknown 
Unknown 


Unknown 
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Date Account of Designation 
1966 Sale No. Shown as Seller 
February 25 17418 Kane XX 
17446 SB a 
17490 SB xx 
17417 Winkler XXX 
17416 Severson XXX 
March 11 13159 SB x 
13163 Palmer x 
March 18 13217 SB x 
\ 13184 Kane x 
13185 Palmer x 
13207 Dahl x 
March 19 13254 SB = 
March 25 13264 Palmer x 
13003 Walker xX 
' April 1 13033 Curtis XxX 
13025 Burns x 
13026 Palmer x 
13027 Walker x 
13043 Ed Christian xXx 
13023 Archie Burk XxX 
18057 La Vern Peck 
. April 2 13337 Leif 
13338 SB 
13336 Ft. Pierrels 
April 8 13334 Palmer xX 
13119 Burns = 
13117 Walker XX 
13380 Walker 
13118 Larson xx 
13121 Gruber z 
\ 13367 Jetter 
April 15 13421 SB Hogs x 
13423 H. Schofield x 
13412 Larson xX 
13406 Webber x 
13411 S. B. Young x 
13410 Palmer x 
13469 No. 9 Resale x 
April 22 13513 Reber XX 
13511 Strong xX 
13512 Palmer xX 


13534 Palmer Farm xx 
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Date Account of Designation 


1966 Sale No. Shown as Seller 

April 29 13552 Walker x 
13551 Palmer x 
13553 Schreiber xX 
13614 David Hanson xx 
13554 Burns x 


7. Respondent, during the period from on or about August 31, 
1966 through on or about January 31, 1967, in connection with 
his market agency and dealer operations under the Act, failed to 
keep accounts, records, and memoranda which fully and correctly 
disclosed all transactions involved in his business, in that respond- 
ent failed to keep: (a) a general ledger of accounts showing as- 
sets, liabilities, income, expenses, and net worth, (b) monthly 
bank reconciliations, (c) accounts of sale which show the full, 
true, and correct names of the purchasers and sellers of livestock, 
and (d) buyers’ invoices which show the full, true, and correct 
names of the buyers. 


CONCLUSIONS 


By reason of Finding of Fact 2 herein, respondent has wilfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)), and section 201.41 of the regulations (9 CFR 201.41). 


By reason of Finding of Fact 3 herein, respondent has wilfully 
violated sections 307 and 312(a) of the Act, supra. 


By reason of Finding of Fact 4 herein, respondent has wilfully 
violated sections 307 and 312(a) of the Act, supra, and section 
201.43(a) of the regulations (9 CFR 201.43(a)). 


By reason of Finding of Fact 5 herein, respondent has wilfully 
violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 
213(a), and 221), and section 201.43(a) of the regulations, supra. 


By reason of Findings of Fact 6 and 7 herein, respondent has 
wilfully violated section 401 of the Act, supra. 


It is concluded that the order against respondent which was 
recommended by counsel for complainant should be issued. 
PROPOSED ORDER 


Respondent shall cease and desist from: (1) making such use 
of shippers’ proceeds in his possession or control as will in any 
manner endanger or impair the faithful and prompt accounting 
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therefor and payment of the portions thereof due to the person or 
persons entitled thereto; (2) issuing checks to consignors in 
payment of the net proceeds due from the sale of livestock in 


commerce on a commission basis without having and maintaining 


sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks; (3) failing to remit, when due, to 
consignors or shippers of livestock, or their duly authorized 
agents, the net proceeds derived from the sale of livestock in 
commerce on a commission basis; and (4) issuing accounts of 
sale which fail to show the full, true, and correct names of the 
purchasers and sellers of livestock. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including among others: (a) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, (b) monthly bank reconciliations, (c) accounts 
of sale which show the full, true, and correct names of the pur- 
chasers and sellers of livestock, and (d) buyers’ invoices which 
show the full, true, and correct names of the buyers. 


Respondent is suspended as a registrant under the Act for a 


period of 30 days. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,407) 


In re ALLEN G. KUHLMAN. P&S Docket No. 3891. Decided Sep- 
tember 28, 1967. 


False weights—Scale tickets—Payment on basis of false 
weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist, in connection with his purchases 
of livestock in commerce, from weighing livestock at other than the 
true and correct weights of such livestock, issuing scale tickets showing 
such false weights, paying sellers on basis of false weights and failing 
to operate scale in accordance with regulations and is suspended as a 
registrant under the act for a period of 30 days. 


. Garrett N. Wyss for complainant. 
Mr. Arno Windscheffel, Smith Center, Kansas, for respondent. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 31, 1967, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations promulgated thereunder by the Secretary 
of Agriculture (9 CFR 201.1 et seqg.), hereinafter referred to 
as the regulations. 


Respondent filed an answer on September 18, 1967, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Allen G. Kuhlman, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business 
located at Smith Center, Kansas. 


(b) Respondent is, and at all times material herein was: 


(1) engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 

2. Respondent, on May 20, 1967, in connection with purchases 
of 33 head of livestock by respondent in commerce, (1) know- 
ingly weighed the livestock at less than their true and correct 
weights; (2) issued scale tickets to the sellers of the livestock on 
the basis of such false weights; and (3) paid the sellers for the 
livestock on the basis of such false weights. 

3. Respondent, on May 20, 1967, in connection with the weigh- 
ing of livestock purchased in commerce on a weight basis by 
respondent, failed to operate his livestock scale in such manner as 





| 
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to insure correct weights, in that respondent weighed livestock 
when said scale was not in proper balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)), and sections 201.49 and 201.55 of the regula- 
tions (9 CFR 201.49, 201.55). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and sections 201.71 and 201.73-1 of the regulations (9 CFR 
201.71, 201.73-1). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issused, the order will be issued. 


ORDER 


Respondent, in connection with his purchases of livestock in 
commerce, shall cease and desist from (1) weighing livestock 
at other than the true and correct weights; (2) issuing scale 
tickets to sellers of livestock on the basis of false and incorrect 
weights; (3) paying the sellers of livestock on the basis of false 
and incorrect weights; and (4) failing to operate livestock scales 
owned or controlled by respondent in accordance with the regula- 
tions under the Act constituting INSTRUCTIONS FOR WEIGH- 
ING LIVESTOCK. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days from and after the effective date of this order. 

This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 


(No. 11,408) 


In re CLINTON COUNTY LIVESTOCK, INC. P&S Docket No. 3872. 
Decided September 29, 1967. 


Failure to pay—Checks—Insolvency—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and from 
issuing insufficient funds checks in payment for such livestock and is 


suspended as a registrant under the act for a period of 30 days and 
thereafter until no longer insolvent. 





984 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D. 983 


Mr. Samuel J. Harris for complainant. 
Mr. Marvin E. Snow of Snow & Poteet, Cookeville, Tennessee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 17, 1967, by the Packers and Stockyards Division, 
now the Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent’s fi- 
nancial condition does not meet the requirements of the Act (7 
U.S.C. 204), and that respondent has violated certain provisions 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On August 24, 1967, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order with findings of fact and conclusions based on 


the allegations of the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Clinton County Livestock, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Albany, Kentucky. 


(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed its current assets. 
As of April 30, 1967, respondent had current liabilities totaling 
$91,109.51, and current assets totaling $1,499.75, resulting in an 
excess of current liabilities over current assets of $89,609.76. 


3. Respondent, on or about the dates and in the transactions set 
forth in paragraph III of the complaint, purchased livestock in 
commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were 





CLINTON COUNTY LIVESTOCK, INC. 985 
Cite as 26 A.D. 983 


drawn because respondent did not have sufficient funds on deposit 
in the account upon which such checks were drawn. 


4, (a) Respondent, on or about April 5, 1967, purchased 391 
head of livestock in commerce from Cumberland Feeder Calf and 
Pig Sale, Cookeville, Tennessee, and failed to pay the full pur- 
chase price of $44,065.83. As of April 30, 1967, $18,243.32 of 
said purchase price remained unpaid. 


(b) Respondent failed to pay, when due, the full purchase 
price of the livestock referred to in finding of fact 3 above. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204), and by reason of the facts set forth in 
findings of fact 3 and 4, it is concluded that respondent has wil- 
fully violated section 312(a) of the Act (7 U.S.C. 218(a)) and 
section 201.43(b) of the regulations thereunder (9 CFR 201.43- 
(b)). Inasmuch as respondent has consented to the issuance of 
the order set forth below and complainant recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a dealer, shall cease and desist 
from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as it demon- 
strates that it is no longer insolvent. When respondent demon- 
strates that it is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the 30-day period. 

This order shall become effective on the sixth day after service 


thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


PERRINE TOMATO GROWERS v. NORTH CHARLESTON LUM- 
BER COMPANY t/a TOMATO HOUSE OF CHARLESTON. 
PACA Docket No. 2-610. Default 


PERRINE TOMATO GROWERS v. W. B. SMITH Co. PACA 
Docket No. 2-635. Default 


PITSCH, EDWARD v. MARKET PRODUCE Co. PACA Doc- 
ket No. 2-393. Partnership—Liability of former 
partner 


POTKAY, CHARLES v. F. Dino & Sons, INc. PACA Doc- 
ket No. 2-621. Default 


ROPER GROWERS COOPERATIVE v. RONALD R. FOGAL 
PACA Docket No. 2-611. Default 


SEASON PRODUCE Co. INC., THE v. ZORO PRODUCE COM- 
PANY. PACA Docket No. 2-615. Default 


STRICKLAND PRODUCE v. W. RAY FLEMMING, INC. OF 
Fita. PACA Docket No. 2-149. Buying broker— 
Joint venture—Credibility 


TAR HEEL BANANA COMPANY, INC. v. ALLEN’S PRODUCE. 
PACA Docket No. 2-614. Default 


WHITE MOUNTAIN APPLES v. BuDDY SUTTON PRODUCE. 
PACA Docket No. 2-632. Default 


(No. 11,409) 


MICKELIAN SALEs Co., INC. v. NATHAN GILBERT & SONS, INC. 
PACA Docket No. 2-280. Decided September 5, 1967. 


Consignment with guaranteed price—Sale with price to be agreed 
upon—Reasonable price—Counterclaim 


Where complainant-shipper failed to establish a consignment transaction 
with a guaranteed price and respondent-receiver established a purchase 
and sale with the price to be agreed upon after resales and no price 
agreed upon, complainant entitled to reasonable value of produce. As 
respondent has paid complainant more than reasonable price, complaint 
dismissed and reparation awarded on counterclaim. 


Doty, Quinlan & Korshaw, Fresno, California for complainant. 
LeRoy W. Gudgeon, Chicago, Illinois for respondent. 
Lenore H. Langford, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,040.91 in connection 
with a shipment of peaches in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was served upon counsel for 
complainant. Respondent filed an answer to the complaint, deny- 
ing liability and asserting a counterclaim against complainant in 
the amount of $310.02. Since the amount involved herein does not 
exceed $1,500, the shortened procedure provided in the Rules of 
Practice is applicable. (7 CFR 47.20). Pursuant to such pro- 
cedure complainant was given an opportunity to submit addi- 
tional evidence in the form of an opening statement, but failed to 
do so. Respondent filed an answering statement and complainant 
filed a statement in reply. Respondent submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Mickelian Sales Co., Inc., is a corporation 
whose address is Room 244, Crocker Citizens National Bank 
Building, Fresno, California. At the time of the transaction in- 
volved herein, complainant was licensed under the Act. 


2. Respondent, Nathan Gilbert & Sons, Inc., is a corporation 
whose address is 7201 West Fort Street, Detroit, Michigan. At 
the time of the transaction involved herein, respondent was li- 
censed under the Act. 


3. On or about September 13, 1965, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
1,000 lugs of Fresh Madera Gem peaches and 500 lugs of Thomp- 
son Seedless grapes. The price for the fruit was to be agreed 
upon by the parties after resale by respondent. 


4. Complainant shipped on September 14, 1965, in car PFE 
452374 from loading point at Clovis, California, to respondent at 
Detroit, Michigan, the peaches and grapes referred to in Finding 


of Fact 3. 


5. Upon arrival of the shipment at Detroit, respondent sold the 
peaches and the grapes for a gross amount of $3,100.20. Re- 
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spondent deducted expenses totaling $1,313.42, and remitted 
$1,786.78 to complainant. 


6. The formal complaint was filed on March 7, 1966, which was 
within 9 months after accrual of the alleged cause of action here- 
in. 


CONCLUSIONS 


The parties to this proceeding are in sharp dispute as to the 
terms and specifications of the contract. Complainant contends 
that the peaches were consigned to respondent to be handled for 


complainant’s account at a guaranteed price of $2.50 per lug, 
f.o.b. shipping point. Respondent denies that it ever agreed to a 
guaranteed price of $2.50 f.o.b. on the peaches, or any other 
guaranteed price, and avers that a guarantee as to price was 


never even discussed between the parties, or mentioned during 


any subsequent conversations between the parties. In its answer, 
respondent alleges that both the peaches and the grapes contained 
in the shipment were to be handled by respondent on the basis of 


price after resales. 


A preponderance of the evidence in the record supports re- 
spondent’s position that the fruit was to be handled by respondent 
on the basis that the parties would agree on a price after sales 
were completed. 


There is no evidence that the parties came to any agreement 


as to price after respondent’s sale of the fruit. By reason of their 
failure to agree, complainant is entitled to receive, and respondent 
is obligated to pay, a reasonable price. Uniform Commercial Code, 
Sales, Section 2-305. Our problem, then, is to determine a reason- 


able price for the shipment. The only evidence before us on which 


we can make that determination is the accounting rendered by 
respondent. This shows the prices realized by respondent and the 
expenses incurred. In the absence of other evidence, we conclude 
that‘a reasonable price for the shipment was $1,476.76. We arrive 


at that figure by taking the gross returns from sales of $3,100.20, 
and deducting expenses of $1,313.42 and an additional $310.02, 


as the reasonable cost of selling. 


Respondent has paid complainant $1,786.78, or $310.02 more 
than the reasonable price for the shipment. Complainant’s com- 


plaint should be dismissed and respondent should be awarded 
$310.02, with interest, against complainant on its counterclaim. 
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ORDER 


The complaint is hereby dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $310.02, with interest thereon 
at the rate of 6 per cent per annum from November 1, 1965, until 


paid. 


Copies of this order shall be served upon the parties. 


(No. 11,410) 


In re HENRY GEORGE JACOBS, d/b/a H. JACOBS POTATO Co. PACA 
Docket No. 2-550. Decided September 6, 1967. 


Misbranding—Suspension of license 


The action of respondent in misbranding the grade and quality of potatoes 
sold in interstate commerce constitutes a willful violation of the act 
for which his license under the act is suspended for a period of 30 days. 


Michele E. Walter for complainant. 


Respondent pro se. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 31, 1967, to which respondent filed exceptions, are 
adopted as the final decision and order in this proceeding. 


This order shall become effective on the 20th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding in which the respondent is 
charged with having wilfully and flagrantly violated the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 


1. The matters set forth in respondent’s exceptions are not evidence of record in this pro- 
ceeding and are immaterial to the conclusions herein. 
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499a et seq.), hereinafter referred to as the “Act.” Respondent in 


due course filed an answer to the complaint, a reading of which, 
however, shows that respondent has failed to plead categorically 
to each of the allegations of material facts in the complaint. This 


failure to admit or deny the material facts prompted the com- 
plainant to file a motion for the issuance of the Hearing Ex- 


aminer’s recommended decision without further procedure, or in 
the alternative, for an oral hearing, pursuant to Sections 47.30- 
(c), 47.32(a) of the Rules of Practice (7 CFR 47.30(c), 47.32- 


(a)). Respondent failed to file a reply to such motion and is 
therefore deemed to have acquiesced in the action requested by 


complainant. Accordingly, since respondent has at no time re- 
quested an oral hearing this matter will be handled in the manner 
requested by complainant. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Henry George Jacobs, is an individual trading 
as H. Jacobs Potato Co. whose address is Wickham Avenue, Mat- 


tituck, New York 11952. 


2. Pursuant to the licensing provisions of the Act, license No. 
182324 was issued to respondent on July 23, 1959. This license 
has been renewed annually, presently is in effect and next is 
subject to renewal on or before July 23, 1968. 


3. (a) On or about March 8, 1967, respondent misrepresented 


by mark, label, statement or deed the grade and quality of a 
trucklot of potatoes offered for sale and shipped in interstate 
commerce in that the sacks containing the potatoes were marked 


“U.S. No, 1” when, in fact, at the time of shipment in interstate 


commerce by respondent, the potatoes failed to meet the require- 


ments for U. S. No. 1 grade as provided in the United States 
Standards for Potatoes (7 C.F.R. 51.1540 et seq.), a fact of which 
respondent was well aware. 


(b) On or about March 8, 1967, I. M. Young & Co., River- 


head, New York, ordered from respondent, in contemplation of 
shipment in interstate commerce, 800 50-pounds sacks of Katah- 
din potatoes, U. S. No. 1 grade. I. M. Young & Co. furnished 


sacks with its own label and all sacks were marked U. S. No. 1. 


The Young firm requested shipping point inspection of the po- 


tatoes at respondent’s packing house. Respondent packed 800 
sacks of potatoes in sacks provided by the Young firm and loaded 
them into a truck bearing license Florida 3-0-2339. 








J.D. LOWE, JR v. THE SAN OKUN PRO. CO., INC. 
Cite as 26 A.D. 993 


(c) The inspection was made during the process of loading 


the truck. Several times during the loading the inspector notified 
respondent that the potatoes were failing to make the grade 
marked on the sacks. Nevertheless, respondent completed loading 


without regrading the potatoes or obliterating the incorrect grade 
marks and tendered the potatoes to I. M. Young & Co. Young re- 


fused to accept the load and returned it to respondent on or about 
March 9, 1967. Respondent, knowing the potatoes to be mis- 
branded, willfully and flagrantly shipped this load of potatoes 


to Travassos Produce at Jacksonville, Florida. 


(d) The original inspection at shipping point was made 
March 8, 1967, and reported on Federal-New York State Certifi- 
cate No. 9541. On March 12, 1967, a reinspection of the potatoes 


was made at Jacksonville, Florida, and reported on Federal Cer- 
tificate J-28441. The reinspection confirmed that the potatoes 


did not meet the requirements of the U. S. No. 1 grade because 
of permanent grade defects. Travassos Produce then rejected 
the shipment to respondent. Respondent diverted the shipment 


elsewhere and made ultimate disposition of these potatoes but 
such disposition is unknown to complainant. 


PROPOSED CONCLUSIONS 
The conduct of respondent, as hereinbefore set forth in para- 
graph 3, constitutes a willful and flagrant violation of Section 
2(5) of the Act (7 U.S.C. 499b(5)). 


PROPOSED ORDER 
The respondent’s license under the Perishable Agricultural 


Commodities Act, 1980, as amended is herewith suspended for a 
period of 30 days. 


(No. 11,411) 


J. D. LOWE, JR. v. THE SAM OKUN PRODUCE Co., INC. PACA 
Docket No. 2-430. Decided September 8, 1967. 


Acceptance—Partial unloading—Shipment on specified date— 
Availability of truck 


Where buyer accepted shipment by partial unloading, it became liable for 
contract purchase price where seller’s failure to ship on date specified 
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in contract excused as shipment on that date conditioned on availability 
of truck. 
Gordon Wellborn & Rex Houston, Henderson, Texas for complainant. 


M. L. Okun, Toledo, Ohio for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the sum of $925.20 in con- 
nection with a transaction involving a truckload of watermelons 
in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant in connection with the 
transaction. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant filed an opening state- 


ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John Douglas Lowe, Jr., doing 
business as J. D. Lowe, Jr., whose address is P. O. Box 205, 
Henderson, Texas. 


2. Respondent, The Sam Okun Produce Co., Inc., is a corpora- 
tion whose address is 33-87 North Huron Street, Toledo, Ohio. 


At the time of the transaction involved herein, respondent was li- 
censed under the act. 








38. On Monday, August 1, 1966, in the course of interstate com- 
merce, complainant sold to respondent one truckload, or 49,070 
pounds, of Texas watermelons, U. S. No. 1 grade, Garrisonian 
variety, approximate count 1,548 melons, average 31-32 pounds, 
at an agreed price of $3.85 per hundredweight, delivered Toledo, 
Ohio. It was agreed that the shipment would be billed out from 
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Henderson, Texas, on the date of sale, August 1, 1966, weather 
permitting, and provided a truck was available to complainant 
at that time, for delivery to respondent in Toledo, Ohio, on Thurs- 
day, August 4. 


4. The foregoing contract was negotiated by a broker, C. H. 
Robinson Company, Detroit, Michigan, which issued a Brokers 


Standard Memorandum of Sale in connection with the transac- 
tion. 

5. On Tuesday, August 2, 1966, complainant billed out of Hen- 
derson, Texas, to respondent at Toledo, Ohio, watermelons meet- 
ing contract requirements, in a truck owned by Passaic Grain & 
Whsle. Co., Inc., Passaic, Missouri, and driven by one Don Steuch. 
The shipment arrived at contract destination, Toledo, Ohio, at 


approximately 8 a.m. on the morning of Friday, August 5, at 
which time respondent unloaded approximately 350 of the melons 


contained therein, leaving the remainder of the load on the truck. 


6. Respondent, on August 8 and 9, was requested by the truck 
driver, Steuch, and the owner of the truck, Passaic Grain & 
Whsle. Co., Inc., to unload the remainder of the melons and re- 
lease the truck. Respondent failed to do so, at which point the 
driver, at approximately 9 a.m. on August 9, drove off with the 
remainder of the melons on the truck. These melons were later 
sold in Toledo by the driver for proceeds of $537, which were 
remitted to complainant by the Passaic Grain & Whsle. Co., Inc. 
This sum, plus $427 paid to complainant by respondent, makes 
a total of $964 received by complainant in connection with this 
transaction. 


7. The formal complaint was filed on December 1, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that respondent unloaded approximately 350 
of the melons from the truckload involved herein upon arrival 
of the shipment at its (respondent’s) place of business in Toledo, 
Ohio, on August 5, 1966. It has been held that partial unloading 
of a shipment is sufficient to constitute an acceptance of the entire 
load. Babijuice Corporation of Florida v. Joseph Notarianni & 
Company, 23 A.D. 1166 (1964) ; Grove Supply Company v. Edney 
Brothers, 13 A.D. 938 (1954). We think these decisions are con- 
trolling here and conclude that respondent accepted this shipment 
of watermelons. We further conclude that by such acceptance 
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respondent became liable to complainant for the agreed purchase 
price of the melons, less any provable damages sustained by re- 
spondent as the result of any breach of contract by complainant. 
United Packing Co. v. Connecticut Celery Co., 16 A.D. 810 (1957). 
The fact that the trucker took a portion of these melons away 
after such acceptance does not alter these conclusions, as these 
melons were then the property and responsibility of respondent. 


Respondent contends that complainant breached the contract 
between the parties by failing to ship the melons at the time 
provided in the contract. Specifically, respondent alleges that 
complainant was required to ship the melons on Monday, August 
1, for arrival in Toledo on Thursday, August 4. Respondent urges 
that the arrival of the shipment in Toledo on August 5 was thus in 
breach of contract, from which it sustained damages through 
loss of sales. 


Complainant does not deny that at the time the contract was 
made on August 1, the parties anticipated that the melons would 
be shipped on that date, to arrive in Toledo on August 4. How- 
ever, as complainant points out in his opening statement, the 
shipping of the fruit was contingent upon the availability of a 
truck on that date for that purpose. Complainant has stated that 
he attempted to get a truck on August 1 but was not successful 
in doing so, and finally loaded the melons out on a truck on 
August 2. There is no evidence to indicate that complainant was 
negligent in his efforts to procure a truck for use on August 1, 
or that pursuit of a different course of action by him on that date 
would have brought a different result. There likewise is no show- 
ing that the driver of the truck, once his load was secure, lost any 
time in making his way from Texas to Ohio, or was otherwise 
negligent in the performance of his duty. 


As the moving party, respondent has the burden of proving, 
by a preponderance of the evidence, that the contract was breach- 
ed by complainant. In reviewing the evidence, we are of the 
opinion that respondent has failed to sustain its burden in this 
respect, and it is so concluded. 


The delivered contract price of the truckload of melons involved 
herein is $1,889.20. Complainant has received payments totaling 
$964, leaving a balance due of $925.20. Respondent’s failure to 
pay this amount is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $925.20, with interest thereon 
at the rate of 6 percent per annum from September 1, 1966, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,412) 


STRICKLAND PRODUCE v. W. RAY FLEMMING, INC. OF FLA. PACA 
Docket No. 2-149. Decided September 8, 1967. 


Buying broker—Joint venture—Credibility 


Where complainant failed to establish that he was employed by respondent 
as a buying broker, but rather respondent established a joint venture 
agreement between the parties and that respondent fully accounted to 
complainant under the joint venture agreement, the complaint is dis- 
missed. 


D. F. McGougan, Jr., Tabor City, North Carolina for Complainant. 
Fulmer, Barnes, Berry & Austin, Columbia, South Carolina for Re- 
spondent. 
Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed, wherein complainant alleges that he 
entered into an oral contract with respondent, in which he (com- 
plainant) was to purchase strawberries for shipment in interstate 
commerce as respondent’s buying broker; that the contract re- 
quired respondent to pay complainant a brokerage of 5¢ per flat 
for strawberries thus purchased; and that respondent was fur- 
ther required to reimburse complainant for any expenses incurred 
in connection with such purchases for freight, labor, and ma- 
terials. Complainant alleges that he purchased strawberries in 
accordance with such agreement and therefore is entitled to pay- 
ment from respondent of a total of $12,844.13 representing brok- 
erage fees, freight charges, labor and materials, less $6,181.94 
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received in connection with these transactions, leaving an unpaid 
balance of $6,662.19 for which amount claim is here made. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent. 
A copy of the report of investigation was served upon complain- 
ant. Respondent filed an answer to the complaint, wherein it as- 
serts that the oral contract entered into with complainant was a 
joint venture, under the terms of which complainant was to pur- 
chase strawberries and ship them to customers procured by re- 
spondent, with any profit or loss incurred as a result of the joint 
venture to be shared equally between complainant and respondent. 
Respondent alleges that the joint venture resulted in a loss, that 
settlement has already been made between the parties with re- 
spect thereto and in accordance with the joint venture agreement, 
and that respondent is therefore under no further liability to 
complainant in connection with these transactions. Respondent 
requested an oral hearing. 


An oral hearing was held in Columbia, South Carolina, on Oc- 
tober 17, 1966. Each party was represented by counsel. Three 
witnesses testified for each of the parties, and each party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, W. J. Strickland, doing busi- 
ness as Strickland Produce, whose address is 603 Green Sea Road, 
Tabor City, North Carolina. 


2. Respondent, W. Ray Flemming, Inc. of Fla., is a corporation 
whose address is P. O. Box 546, Columbia, South Carolina. At 
the time of the transactions involved herein, respondent was li- 
censed under the act. 


3. On May 8, 1965, complainant entered into a contract with 
respondent through its (respondent’s) agent, Daniel Mandel, 
wherein it was contemplated and agreed that complainant would 
purchase strawberries on the Loris, South Carolina and Chad- 
bourn, North Carolina markets, which he would load and ship, 
in interstate commerce, to purchasers secured by respondent 
through its agent, Mandel. The parties understood and agreed 
that the berries were to be handled on a joint venture basis, with 


all profits and/or losses to be shared equally by the parties. 


4. Pursuant to this agreement complainant, during the period 
May 4 to May 24, 1965, purchased a total of 32,822 flats of berries 
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on the Loris and Chadbourn markets. Upon disposition of the 
berries, a net loss of $4,965.55 was realized by each of the parties. 


5. An informal complaint was filed on October 4, 1965, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


The initial question presented for decision relates to the terms 
of the agreement made between the parties on May 3, 1965, in 
Loris, South Carolina, providing for the acquisition and disposi- 
tion of strawberries on the Loris and Chadbourn, North Carolina 
markets. Complainant, in the formal complaint, alleges that on 
May 3, 1965, he agreed to act as respondent’s buying broker for 
the purchase of strawberries on the Loris and Chadbourn 
markets; that he agreed to be responsible for the loading and 
shipping of these berries to such persons and destinations as he 
was directed by respondent’s agent, Daniel Mandel; and that 
complainant was to receive, as brokerage, 5¢ per flat for all ber- 
ries thus purchased for complainant, with respondent to be re- 
sponsible for all expenses incurred in connection with the pur- 
chase of said berries. Complainant further alleges that respond- 
ent has failed to pay him brokerage fees and to reimburse him 
for monies expended on freight charges, labor and materials in 
the total amount of $12,844.13, having paid only $6,181.94, leav- 
ing a balance due and owing of $6,662.19, which complainant 
seeks to recover in this proceeding. 


Respondent in its answer denies that the agreement of May 3 
provided for complainant to serve as broker in connection with 
the purchase of the subject berries. Instead, it is alleged that on 
May 3, 1965, the parties entered into a joint venture agreement 
which provided for the purchase, by complainant, of strawberries 
on the Loris and Chadbourn markets, which were to be loaded and 
shipped to purchasers to be secured by respondent’s agent, Man- 
del. Respondent alleges that it was to be responsible for furnish- 
ing bookkeeping services for the joint venture without cost, with 
profits and losses incurred in the transactions to be shared equally 
by the parties. Respondent alleges that while there was no under- 
standing between the parties as to liability for the cost of labor 
and the expense of handling the strawberries, it considered that 
this was a cost to be borne by complainant, to offset the bookkeep- 
ing service provided by respondent. Respondent denies that there 
is any sum due and owing complainant in connection with the 
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purchase and sale of the subject berries, and alleges, in substance, 
that it has performed fully and in keeping with the joint venture 
agreement made between the parties. 


At the oral hearing complainant, testifying in his own behalf, 
stated that on May 3, 1965, he and Mandel were in his (com- 
plainant’s) office at the Farmer’s Market in Loris, South Caro- 
lina; that Mandel sought to interest him in a joint venture agree- 
ment for the purchase of strawberries on the Loris and Chad- 
bourn markets but that he indicated that he was not interested; 
and that it was finally agreed that he would perform as a broker 
in purchasing strawberries for respondent, as outlined in the al- 
legations of the formal complaint. 


Complainant, in support of his position herein, offered the oral 
testimony of one Bob Spivey. Spivey testified that he was in com- 
plainant’s office in Loris on the afternoon of May 3, 1965; that 
he heard all the conversation that took place at that time between 
Mandel and complainant relative to the purchase of strawberries 
on the Loris and Chadbourn markets; and that it was agreed that 
complainant, among other things, was to pay freight charges and 
was to get 5¢ per flat for all berries that were bought. Spivey 
was asked if he had heard any conversation “between Mr. Mandel 
and Mr. Strickland in regard to a joint venture, or a partner- 
ship,” to which he replied, ‘“‘They talked about that. I didn’t pay 
much attention to it.”” Spivey further testified that he was asked 
by Mandel at that time (May 3) to join the operation and to keep 
records on the berries purchased and shipped from Loris and 
Chadbourn. Spivey stated that he agreed to do so. He further 
stated that he subsequently purchased most of the berries from 
the Loris market, while complainant made purchases on the Chad- 
bourn market, with all the berries being shipped out to consignees 
whose names and addresses were supplied to Spivey by Mandel in 
the course of daily telephone conversations between the two. 


Spivey testified that in his capacity as record-keeper for the Loris- 


Chadbourn purchases, he was kept informed by Mandel regarding 
the prices at which the various shipments were being sold, as well 
as the identity of the purchaser and the place to which the berries 
were being billed. This information was obviously made available 


to complainant also, for in answer to the question asked him at the 


oral hearing, “Did not W. Ray Flemming send to you copies of 
each transaction showing the price paid for the berries, to whom 
they were sold, the amount of the freight, the amount they were 
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sold for, and whether there was a loss or profit on the transac- 
tion?”’, he replied: “Yes, sir.” 


Complainant also presented the testimony of Clarence Long, a 
trucker, at the oral hearing. Long testified that he had been pres- 
ent in complainant’s office on the afternoon of May 3, 1965; that 
there was also present there at that time complainant, Spivey, 
and Mandel; that he had heard a conversation between complain- 
ant and Mandel in which complainant told Mandel that he would 
“take it on a package deal,” at 5¢ per package; and that he had 
heard no mention of a joint venture or partnership in the course 
of the conversation. Long’s testimony, however, was prefaced 
by his statement that “I couldn’t say I heard the conversation.” 
He also testified that at the time he went to complainant’s office, 
that he had been “in a hurry.” 


In support of its contention that the disputed agreement of 
May 8 was a joint venture, respondent presented the oral testi- 
mony of its agent, Daniel Mandel, at the hearing. Mandel there 
testified that on May 3 he, Spivey and complainant got together 
in Loris and went to a cafe; that Spivey did not eat with them 
or stay long at the cafe; and that it was subsequent to Spivey’s 
departure that he and complainant entered into their agreement 
providing for the handling of the berries on a joint venture basis. 
Mandel said that the only matter not clearly spelled out at this 
time with complainant related to the cost of loading and handling 
the berries, i.e.: whether this was to be a joint venture cost or 
whether it was an expense to be assumed by complainant as his 
own. Mandel denied complainant’s testimony that he (Mandel) 
had promised to pay complainant brokerage in connection with 
these sales. This witness confirmed that part of Spivey’s testi- 
mony, wherein Spivey had said that he got his orders regarding 
shipping instructions on a daily basis from Mandel, and that 
Mandel had also told him the results of the sales made of the 


berries shipped from Loris and Chadbourn. 


Respondent’s president, W. Ray Flemming, also testified at the 
oral hearing. This witness stated that he had authorized his 
agent, Mandel, to negotiate a joint venture agreement with com- 


plainant, wherein respondent would finance the deal and keep 


books on the transactions making up the joint venture, but Flem- 


ming denied that he had ever authorized or had even discussed 
with Mandel the possibility of respondent entering into a contract 
with complainant on a brokerage basis. Flemming admitted that 


he had not been present when complainant and Mandel had met 
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together in Loris on May 3. Flemming stated, however, that on or 
about May 15 he had telephoned complainant, and after observing 
that things were not going well, invited complainant and Spivey 


to a meeting in his office. Complainant and Spivey admittedly at- 


tended the meeting held in Flemming’s office in Columbia, South 


Carolina, on May 29. The accounts of what was said there, how- 
ever, vary widely. Flemming testified that he outlined the joint 
account agreement, and that the only question which arose con- 


cerned the payment of the handling costs of the berries, and 


whether complainant should pay these costs or whether they 


should be a part of the joint venture. Complainant’s version of 
the conversation, however, was to the effect that he told Flemming 
at this time that he (complainant) and Mandel had made a brok- 


erage contract on May 3 for handling the berries, but that Flem- 


ming disputed this and insisted that the agreement was a joint 


venture. When Spivey was asked to give his version of the con- 
versation which took place on this date, his reply was equivocal: 
“They discussed it and didn’t come to an agreement.’’ 


Respondent’s former bookkeeper, Mrs. Juanita Lawrence, testi- 
fied at the hearing that she had been instructed by Flemming, on 


or about May 4, 1965, to set up a joint venture account to take 
care of this strawberry deal and that the venture was to be on a 


50-50 basis for profit and loss. Mrs. Lawrence testified that this 


was done and that she handled the entire bookkeeping function for 


so long as the transactions took place, getting her information 
on same from Spivey on a daily basis. Mrs. Lawrence testified 
that as to the meeting of May 29 between Flemming, Spivey and 


complainant, she was not present in the room when the discussion 


in question was going on. This witness testified, however, that 


later on that same day she was asked by Flemming to come into 
his office, after which Flemming, in the presence of both Spivey 
and complainant, recounted the terms of the joint venture agree- 


ment which was controlling of the parties’ interests. Mrs, Law- 


rence said the only unsettled issue, as narrated to her in com- 


plainant’s presence, was the matter of who would pay loading 
and handling costs, and that Flemming said he’d have to give 
that more thought. Mrs. Lawrence testified that complainant 


made no protest at this time to what Flemming was saying, nor 


did he make any protest when she later sent him a complete ac- 


counting of the joint venture results. Although complainant had 
testified earlier that he had sent a bill for brokerage to respond- 
ent, Mrs. Lawrence testified that such had not been received by 


respondent. Complainant’s testimony at the hearing was to the 
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effect that he didn’t recall Mrs. Lawrence being present in Flem- 
ming’s office, as testified to by Flemming and Mrs. Lawrence. 

As is obvious from the foregoing summary, the evidence in the 
case is greatly conflicting. Despite this fact, however, we are of 


the opinion that the preponderance of such evidence supports a 
finding that the agreement of May 3, 1965, provided for the acqui- 
sition and disposition of strawberries under the terms of a joint 
venture agreement, as outlined by respondent, and it is so con- 


cluded. In this connection, consideration has been given, as we 


must, to the fact that the same conclusion was reached by the 
presiding officer who, at the oral hearing, had the opportunity to 
observe the demeanor, under oath, of the witnesses who testified 
before him. Great Western Food Distributors v. Brannan, 201 F. 


(2d) 476 (7th Cir. 1953) ; Murlas Brothers Company v. Zambito 
Brothers, 17 A.D. 388 (1958). 


Respondent submitted to complainant a copy of a final account- 
ing dealing with the berries handled under the joint venture 


agreement. Complainant has not protested nor challenged this 


accounting, a copy of which is included in the record before us. 
In studying the contents thereof in the light of the evidence be- 
fore us, we are of the opinion that it establishes that respondent 
has performed the obligations imposed by the joint venture agree- 


ment and has accounted fully to complainant in connection there- 


with. We conclude, therefore, that complainant has failed to 
establish any cause of action arising in his favor against respond- 
ent under the joint venture agreement, and that the complaint 
should therefore be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,413) 


DESCHUTES VALLEY POTATO CO., INC. v. TRUSSELL PRODUCE Co. 
PACA Docket No. 2-605. Decided September 12, 1967. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


In a formal complaint filed on June 5, 1967, complainant seeks 


reparation against respondent in the amount of $5,175.00, in con- 
nection with shipments of potatoes in interstate commerce. 


A copy of the formal complaint was served upon respondent, 
and respondent filed an answer, admitting the transactions as 


alleged, but denying liability for the full amount claimed. In his 


answer, respondent admits owing complainant the sum of $1,125, 
and requests an oral hearing. 


It is provided, in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 


complaint as damages, the Secretary * * * may issue an order 


directing the respondent to pay to the complainant the 


undisputed amount on or before the date fixed in the order 
*** * 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,125.00. Payment in this amount shall be made within 30 days 


from the date of this order, with interest thereon at the rate of 
6 percent per annum from December 1, 1966, until paid. 


Respondent’s liability for payment of the disputed amount is 


left for subsequent determination in the same manner and under 


the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 11,414) 


EDWARD PITSCH v. MARKET PRODUCE Co. PACA Docket No. 2-393. 
Decided September 15, 1967. 
Partnership—Liability of former partner 


Where the record establishes that respondent was a partnership composed 
of two partners and where one of former partners failed to establish 
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that he was no longer a partner at the time of the transactions involved 
herein, reparation awarded against former partnership composed of 
two partners. 


Carl H. Johnson, Jr., Grand Rapids, Michigan for complainant. 


Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 


of reparation of $3,241.05 against respondent in connection with 
transactions involving three truckloads of apples in interstate 
commerce, 

A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent. Respondent partner Joe Baker filed 
an answer thereto, denying liability to complainant on the ground 


that he (Baker) was not a member of respondent partnership at 
the time of the transactions involved herein. 


Although the amount of damages claimed in the formal com- 


plaint exceeds $1,500, the parties waived oral hearing. Accord- 


ingly, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, complainant and respondent partner Joe Baker. re- 


spectively, were given the opportunity to file an opening and an 
answering statement, but neither did so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Edward Pitsch, is an individual whose address 


is 6087 Bristol Road, N. W., Comstock Park, Michigan. 


2. Respondent is a partnership composed of William Russell 
Hooten and Joe Baker, doing business as Market Produce Co., 
whose address is P. O. Box 2488, Birmingham, Alabama. At the 
time of the transactions involved herein, respondent was licensed 


under the act. 


3. Between the dates of October 30 and November 12, 1965, in 
the course of interstate commerce, complainant sold to respondent 
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three truckloads of apples at agreed contract prices totaling 
$4,241.05, f.o.b. loading point in the State of Michigan. 


4. Pursuant to the above contracts complainant, on the respec- 
tive dates of sale, shipped apples meeting contract specifications 
from loading point in the State of Michigan to respondent at 
Birmingham, Alabama. Each of the loads was received and ac- 
cepted by respondent at contract destination, Birmingham, Ala- 
bama. 


5. Respondent has paid complainant $1,000.00 in connection 
with these transactions, leaving a balance due and owing of 
$3,241.05. 


6. An informal complaint was filed on August 2, 1966, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 

Complainant alleges that respondent Market Produce Co. is a 
partnership composed of William Russell Hooten and Joe Baker. 
Baker, however, filed an answer wherein he denies liability to 
complainant on the ground that he was not a partner in Market 
Produce Co. at the time of the transactions involved herein. 
Baker alleges that the partnership with Hooten was dissolved on 
October 25, 1965, and that he had no knowledge of, nor connection 
with, the purchases involved herein. As proof of these allegations, 
Raker submits a copy of the weekly credit sheet published by 
the Produce Reporter Company, Wheaton, Illinois, dated Novem- 
ber 12, 1965, which contains the following relevant notation: 


“Birmingham 

“Market Produce Co. (96) 

“Reports William R. Hooten, 
Proprietor. Joe Baker no 
longer associated.” 


In addition, Baker submits a statement from the Birmingham 
Trust National Bank, Birmingham, Alabama, dated December 
16, 1966, in relevant part as follows: 


“According to our records, the account which you and Mr. 
Bill Hooten maintained with this bank styled Market Produce 
Company was closed on November 1, 1965, thus removing 
your name from that account.” 


The position taken by Baker and his evidence in support there- 
of are in conflict with certain other evidence contained in the 
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record. For example, Baker and Hooten were licensed to do busi- 
ness as partners during 1965, and Baker admits that this relation- 
ship existed between them until October 25, 1965. However, as 
evidence that the partnership continued beyond this date, we have 
the statement of two investigators from the Department, who 
state that they talked with Baker about this matter on November 
7 or 8, 1966, and that Baker stated at that time, among other 
things, that he was in Florida at the time of the subject transac- 
tions “purchasing produce for shipment to his partner, William 
Hooten.” The joint statement of the investigators was included 
in the Department’s report of investigation and a copy of the re- 
port was served upon Baker. Baker, however, has never denied 
the statement attributed to him by the investigators as to his 
relationship with Hooten during the time in question. 


In reviewing the evidence herein, we conclude that respondent 
Market Produce Co. was a partnership composed of Baker and 
Hooten and that Baker has failed to show that he was not a mem- 
ber of that partnership at the time of the transactions involved 
herein. Cf. 40 Am. Jur. Partnership, § 86 (1942); 9 Wigmore, 
Evidence § 2530 (3rd ed. 1940). We further conclude that his 
disclaimer of liability to complainant in connection with the sub- 
ject transactions, being based upon his contention that he was 
not a member of respondent partnership during this period, is 
without merit. 


The total of the f.o.b. contract prices of the three truckloads 
of apples involved herein is $4,241.05. Complainant has received 
payment of $1,000.00 in connection with these transactions, leav- 
ing a balance of $3,241.05 due and owing. Respondent’s failure 
to pay complainant this balance is in violation of section 2 of the 
act (7 U.S.C. 499b), for which damages of $3,241.05 should be 
awarded, with interest. In view of the controversy herein, we 
think it appropriate to say that Baker and Hooten, doing business 
as Market Produce Co., are jointly and severally liable to com- 
plainant for the reparation awarded herein. Of course, the pay- 
ment to complainant of a total of $3,241.05, with interest, will 
discharge his claim. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,241.05, with interest there- 
on at the rate of 6 percent per annum from December 1, 1965, 
until paid. 
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Copies of this order shall be served upon the parties. 


(No. 11,415) 


In re MAINE STATE POTATO COMPANY. PACA Docket No. 2-561. 
Decided September 19, 1967. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay promptly and in full for numerous shipments 
of potatoes in interstate commerce constitute repeated and flagrant 
violations of the act for which the facts and circumstances thereof 
shall be published. Suspension or revocation of license is not ordered 
herein as respondent’s license terminated prior to institution of this 
proceeding. 

James E. Horton for complainant. 

John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed June 28, 1967, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499b) by failing to make full payment 
promptly of the agreed purchase prices of numerous lots of 
potatoes purchased in interstate commerce. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent. 


Respondent has not filed an answer. The matter was referred 
to John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30 (c) of the rules of practice (7 CFR 47.30 (c)). 
On August 10, 1967, the hearing examiner filed a report contain- 
ing proposed findings of fact and conclusions and recommending 
that the facts with respect to respondent’s violations of the act 
found therein be published. No exceptions to the hearing ex- 
aminer’s report were filed. 
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FINDINGS OF FACT 


1. Respondent, Maine State Potato Company, is a corporation 
organized under the law of the State of Maine whose present 
mailing address is Presque Isle, Maine. 


2. Pursuant to the licensing provisions of the act, license No. 
178628 was issued to respondent October 22, 1958. This license 
was renewed annually but terminated October 22, 1966, when 
respondent failed to renew it. 


3. During the period January 6 through February 18, 1966, 
respondent purchased, received and accepted without complaint 
on the dates of purchase, 37 lots of potatoes from 13 vendors in 
the State of Maine in contemplation of shipment thereof in inter- 
state commerce, resold and shipped the potatoes to various re- 
ceivers outside the State of Maine and has failed to make payment 
promptly and in full of the agreed purchase prices thereof, as 
follows: 


Unpaid 

Vendor No. of Lots Purchase prices 

Daniel La Pointe 6 $ 6,868.68 
Van Buren, Maine 

Lajoie & Morneault 3 4,133.48 
Potato Co. 
Van Buren, Maine 

Delance Lovley 1 1,232.54 
Mapleton, Maine 

Albert G. Cyr 6 6,555.87 
Van Buren, Maine 

Maine Potato Growers, Inc. 9 12,593.50 
Presque Isle, Maine 

Valley View Farms 1 1,394.00 
Fort Fairfield, Maine 

H & G Produce, Inc. 1 995.16 
Easton, Maine 

Archie Boyd 2 2,580.00 
Mars Hill, Maine 

Leon Gagnon 1 1,470.00 
Frenchville, Maine 

Agway, Inc. 2 1,800.00 
Presque Isle, Maine 

Cook Brothers 1 1,388.40 


Bridgewater, Maine 
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Unpaid 
Vendor No. of Lots Purchase prices 
Wesbrook Potato Co. 2 2,549.47 
Caribou, Maine 
Killcollins Packing Shed 2 2,707.24 
Fort Fairfield, Maine 
Total 37 $46,268.34 


4. On or about May 10, 1967, by notice in writing, respondent 
was afforded the opportunity to demonstrate or achieve compli- 
ance with all lawful requirements of the act relating to the trans- 
actions set forth in Finding of Fact 3. Respondent has failed to 
do so. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
shipments of potatoes purchased, received, accepted and shipped 
in interstate commerce, as set forth in Finding of Fact 3, con- 
stitute repeated and flagrant violations of section 2 of the act. 
See, e.g., In re Louis Zwick & Son, 25 A.D. 90, 257 (1966), aff’d 
26 A.D. 184 (2d Cir. 1967). As respondent’s license terminated 
prior to the institution of this proceeding, the suspension or revo- 
cation thereof was not requested by complainant and should not 
be ordered herein. However, the facts and circumstances of the 
violations found herein should be published pursuant to section 
8 (a) of the act (7 U.S.C. 499h (a)). Cf. In re Kelly & Weather- 
ington, Inc., 23 A.D. 715 (1964) ; In re William Stuart Higgason, 
d/b/a Bill Higgason, 23 A.D. 1426 (1964). 


ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 11,416) 


WILLIAM B. HUBBARD v. NEIMAN Bros. PACA Docket No. 2-429. 
Decided September 21, 1967. 


Acceptance—Adjustment—Purchase price 
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Where respondent accepted shipment of lettuce and failed to establish a 
price reduction or modification, respondent liable for remainder of 
purchase price. 


Paul G. Hunter, Bureau of Service, Vegetable Growers Association, Glen- 
dale, Arizona for complainant. 
Slavin and Carr, New York, New York for respondent. 
Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $550.00 in connection 
with a carload of lettuce shipped in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying any liability to complainant. 


Since the amount claimed does not exceed $1,500, the shortened 
procedure provided in the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the pleadings filed by the par- 
ties, being verified, are considered as evidence in the case. In 
addition, complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, William B. Hubbard, whose 
address is P. O. Box 328, Glendale, Arizona. 


2. Respondent is an individual, Herbert William Neiman, whose 
address is 204 Miller Street, Newark, New Jersey. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about February 23, 1966, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent 
1,100 cartons of lettuce at $4.50 per carton, plus $.18 per carton 
vacuum cooling charges, f.o.b. El] Centro, California. The total 
contract price was $5,148.00. 
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4, On or about February 23, 1966, the lettuce was shipped in 
car PFE 453575 in interstate commerce from El Centro to re- 
spondent in Newark. Upon arrival of the lettuce at destination, 
on or about March 1, 1966, respondent accepted the car and has 
paid to complainant $4,598.00. 


5. The formal complaint was filed on November 14, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent, in his answering statement, admits he accepted the 
lettuce involved herein. Respondent’s position is, however, that 
because of poor market conditions, a modification of the original 
contract price was arranged with complainant. As the party 
claiming the modification, respondent has the burden of proving 
the modification by a preponderance of the evidence. 





















The evidence in support of respondent’s position consists of 
respondent’s statement that he contacted the broker involved in 
this transaction, Harrell Produce, Inc., and asked the broker 
whether a price modification could be arranged with complainant. 
The broker’s president, Salvatore Crispo, states in an affidavit 
that he spoke to Red Williams, complainant’s sales manager, and 
Williams agreed to a 50¢ per carton price reduction. Also, com- 
plainant cashed the check for $4,498.00 which represented the 
contract price less the reduction. Respondent states his offering 
the check and complainant’s cashing it is not being alleged as an 
accord and satisfaction. 


















Complainant admits the request for the price reduction, but 
denies the request was granted. Complainant offers the affidavit 
of W. F. “Red” Williams, which says that he, Williams, did not 
authorize a 50¢ allowance to Mr. Crispo on this car of lettuce. 


From the evidence before us, we conclude respondent has not 
met his burden of proof. Respondent’s failure to pay complain- 
ant the remaining $550.00 on the contract price for the lettuce 
is in violation of Section 2 of the Act. Reparation in that amount, 
with interest, should be awarded to complainant against respond- 
ent, 


—_ 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $550.00, with interest thereon 
at the rate of 6 percent per annum from April 1, 1966, until paid. 


————— 
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Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,417) 


H. SMITH PACKING Corp. v. SALVO’S GOLDEN Foops. PACA 
Docket No. 2-589. Order issued September 13, 1967. 


(No. 11,418) 


MENDELSON-ZELLER CO., INC. v. OLEAN WHOLESALE GROCERY 
Coop., INc. PACA Docket No. 2-402. Order issued Septem- 
ber 15, 1967. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 11,419) 


RUDOLPH BLIER v. C. J. GOODSELL. PACA Docket No. 2-275. Stay 
order issued September 1, 1967. 


(No. 11,420) 


In re HENRY GEORGE JACOBS, d/b/a H. JAcoBs PoTATO Co. PACA 
Docket No. 2-550. Stay order issued September 18, 1967. 


(No. 11,421) 


WILLIAM B. HUBBARD v. NEIMAN Bros. PACA Docket No. 2-429. 
Stay order issued September 29, 1967. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 11,422) 


I, MELTZER & SON, INC. v. MAINE-LINE, INC. PACA Docket No. 


2-612. Reparation of $5,496.60 with 6 percent interest from 
February 1, 1967, awarded complainant against respondent 
in order issued September 5, 1967. 
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(No. 11,423) 


ROPER GROWERS COOPERATIVE v. RONALD R. FoGAL. PACA Docket 


No, 2-611. Reparation of $803.75 with 6 percent interest from 
March 1, 1967, awarded complainant against respondent in 
order issued September 5, 1967. 


(No. 11,424) 


TAR HEEL BANANA COMPANY, INC. v. ALLEN’S PropUCE. PACA 
Docket No. 2-614. Reparation of $855 with 6 percent interest 
from September 1, 1966, awarded complainant against re- 
spondent in order issued September 5, 1967. 


(No, 11,425) 


GILMORE PRODUCE COMPANY v. D. W. FINCH PRODUCE. PACA 
Docket No. 2-609. Reparation of $3,963.65 with 6 percent 
interest from June 1, 1967, awarded complainant against re- 


spondent in order issued September 6, 1967. 


(No. 11,426) 


O. L. COGBURN PRODUCE COMPANY v. JOHN C. WASHINGTON PRO- 
DUCE Co. PACA Docket No. 2-608. Reparation of $1,925 


with 6 percent interest from April 1, 1967, awarded com- 


plainant against respondent in order issued September 6, 
1967. 


(No. 11,427) 


THE SEASON PRODUCE Co. INC. v. ZORO PRODUCE COMPANY. PACA 
Docket No. 2-615. Reparation of $1,400 with 6 percent inter- 
est from November 1, 1966, awarded complainant against 


respondent in order issued September 6, 1967. 


(No. 11,428) 


J. F. Mac Nutty, INC. v. JOHN S. PARKER. PACA Docket No. 
2-618. Reparation of $373.50 with 6 percent interest from 


November 1, 1966, awarded complainant against respondent 
in order issued September 8, 1967. 








er 
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(No. 11,429) 


MENDEZ BROS. v. GULF PRODUCE COMPANY. PACA Docket No. 
2-619. Reparation of $11,071.39 with 6 percent interest from 


July 1, 1966, awarded complainant against respondent in 
order issued September 8, 1967. 


(No. 11,430) 


PAUL D. JONES, INC. v. JOHN C. WASHINGTON PRODUCE Co. PACA 
Docket No. 2-620. Reparation of $1,590.62 with 6 percent 
interest from March 1, 1967, awarded complainant against 
respondent in order issued September 8, 1967. 


(No. 11,431) 


PERRINE TOMATO GROWERS v. NORTH CHARLESTON LUMBER COM- 
PANY, T/A TOMATO HOUSE OF CHARLESTON. PACA Docket 


No, 2-610. Reparation of $2,208.00 with 6 percent interest 


from June 1, 1967, awarded complainant against respondent 
in order issued September 11, 1967. 


(No. 11,432) 


CHARLES PoTKAY v. F. Dino & Sons, INc. PACA Docket No. 
2-621. Reparation of $3,189.03 with 6 percent interest from 


August 1, 1966, awarded complainant against respondent in 
order issued September 12, 1967. 


(No. 11,433) 


LOUIE PRODUCE Co. v. FAB PRODUCE COMPANY. PACA Docket No. 
2-622. Reparation of $6,532.50 with 6 percent interest from 
April 1, 1967, awarded complainant against respondent in 


order issued September 12, 1967, 


(No. 11,434) 


BANANA DISTRIBUTING CO. v. RUDY DE WITT PRODUCE GROWER. 


PACA Docket No, 2-625. Reparation of $300.00 with 6 per- 


cent interest from March 1, 1967, awarded complainant 
against respondent in order issued September 12, 1967. 
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(No, 11,435) 


EARL COGBURN & SONS v. W. B. SMITH Co. PACA Docket No. 
2-627. Reparation of $1,235.00 with 6 percent interest from 
October 1, 1966, awarded complainant against respondent in 


order issued September 12, 1967. 


(No. 11,436) 


JOHN MANNING & COMPANY v. H. C. OVERSTREET PRODUCE. PACA 
Docket No. 2-628. Reparation of $3,674.00 with 6 percent 


interest from December 1, 1966, awarded complainant 
against respondent in order issued September 12, 1967. 


(No. 11,487) 


FLOYD GILBERT v. 7 TO 11 FARMERS FRUIT MARKET. PACA Docket 
No. 2-623. Reparation of $875.00 with 6 percent interest from 
December 1, 1966, awarded complainant against respondent 


in order issued September 13, 1967. 


(No. 11,438) 

MIKE PHILLIPS PRODUCE v. IMPERIAL PRODUCE DISTRIBUTORS. 
PACA Docket No, 2-624. Reparation of $2,942.00 with 6 per- 
cent interest from April 1, 1967, awarded complainant 
against respondent in order issued September 13, 1967. 


(No. 11,439) 


JOHN INGLIS FROZEN FooDS COMPANY v. WHOLESALER’S INC. 
PACA Docket No. 2-626. Reparation of $5,699.36 with 6 


percent interest from December 1, 1966, awarded complain- 
ant against respondent in order issued September 13, 1967. 


(No. 11,440) 


HAROLD C. MOUNT, INC. v. B. S. & M. POTATO COMPANY. PACA 
Docket No. 2-630. Reparation of $3,700.87 with 6 percent in- 
terest from November 1, 1966, awarded complainant against 
respondent in order issued September 18, 1967. 
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(No, 11,441) 


BLUE RIBBON SALES Co. v. F. S. WILLIAMS FRUIT Co. PACA 
Docket No. 2-633. Reparation of $1,095.00 with 6 percent in- 
terest from February 1, 1967, awarded complainant against 


respondent in order issued September 20, 1967. 


(No. 11,442) 


NASH-DE CAMP COMPANY v. MIDWEST POTATO DISTRIBUTORS, INC. 


PACA Docket No. 2-631. Reparation of $670.00 with 6 per- 


cent interest from March 1, 1967, awarded complainant 
against respondent in order issued September 21, 1967. 


(No. 11,443) 


WHITE MOUNTAIN APPLES v. BUDDY SUTTON PRODUCE. PACA 
Docket No. 2-632. Reparation of $1,162.50 with 6 percent in- 
terest from November 1, 1966, awarded complainant against 


respondent in order issued September 21, 1967. 


(No. 11,444) 
BLUE RIBBON SALES Co. v. JOSEPH RINGEL. PACA Docket No. 
2-638. Reparation of $4,275.00 with 6 percent interest from 


May 1, 1967, awarded complainant against respondent in 
order issued September 21, 1967. 


(No. 11,445) 


PERRINE TOMATO GROWERS v. W. B. SMITH Co. PACA Docket 


No. 2-635. Reparation of $1,787.50 with 6 percent interest 
from May 1, 1967, awarded complainant against respondent 
in order issued September 22, 1967. 


(No. 11,446) 


BANANA DISTRIBUTING Co. v. JOHN REICHENAU. PACA Docket 
No. 2-636. Reparation of $83.70 with 6 percent interest 
from February 1, 1967, awarded complainant against re- 
spondent in order issued September 25, 1967. 
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(No. 11,447) 


HEGGBLADE-MARGULEAS COMPANY v. DOTHAN PRODUCE COMPANY, 
Inc. PACA Docket No. 2-639. Reparation of $24,840.70 with 
6 percent interest from July 1, 1967, awarded complainant 
against respondent in order issued September 25, 1967. 
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